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 The Committee submits this report to the Supreme Court pursuant to Administrative Order 

No. 17, § 5. The report covers the Committee's activities since its 2006 annual report, dated 

October 11, 2006.  Since filing that report, the Committee has met three times––on January 26, 

April 20, and September 21, 2007––to consider amendments or other matters pertaining to the 

Vermont Rules of Civil Procedure, the Vermont Rules of Appellate Procedure, the Vermont Rules 

of Small Claims Procedure, the Vermont Rules of Environmental Court Procedure, and the 

Vermont Rules of Professional Conduct and to review comments received from the bar and others 

on proposed amendments concerning those rules.  

 

By paragraph 4 of the Court’s order of September 29, 2006, effective October 1, 2006, the 

Committee was directed to report to the Court by April 2, 2007, on any comments received on 

Emergency V.R.C.P. 80.10 promulgated in that order to implement 12 V.S.A. §§5131-5138, 

giving the superior court jurisdiction of proceedings on requests for orders against stalking and 

sexual assault by persons other than family or household members.  See 

http://www.vermontjudiciary.org/rules1/vrcp8010sta.pdf.  The Committee now recommends that, 

no comments having been received, the Court adopt the emergency rule as a permanent rule.  

 

 In an order of October 11, 2006, effective December 11, 2006, the Court promulgated the 

Committee’s recommended amendments to V.R.C.P. 3.1 and 55 intended to clarify the content of 

an in forma pauperis affidavit and to conform the affidavit needed for a default judgment to the 

Servicemembers Civil Relief Act of 2003.  See http://www.vermontjudiciary.org/rules1/vrcp3-55-

10-06.pdf.  In another order of October 11, 2006, effective December 11, 2006, the Court 

promulgated the Committee’s recommended amendments to the following provisions of the 

Vermont Rules of Civil Procedure and the Vermont Rules of Appellate Procedure, intended to 

conform those Rules to the Federal Rules and for other purposes: V.R.C.P. 5, 6, 50, 52, 58, 59, 60; 

V.R.A.P. 4, 25, 26, 27, 31.1. See http://www.vermontjudiciary.org/rules1/vrcp-vrap-10-30-

2006.pdf. 

 

 On October 31, 2006 the Committee’s proposed amendments to V.R.C.P. 4.2(j)(3) to 

make clear that the creditor must serve a trustee summons against earnings; to V.R.C.P. 26(b)(4) 

to extend discovery of expert opinion to cover experts who are "event" witnesses, and to clarify 

the discovery of expert reports and attorney work product communicated to experts; to V.R.C.P. 

62(a)(4) to make clear that there is no automatic stay of certain orders on an appeal of a superior 

court decision on a probate appeal; to V.R.A.P. 27, 28, 28.2, 31, 32, 33.1 to conform the Vermont 

Rules with the recent and currently proposed amendments to the Federal Rules of Appellate 

Procedure; and to V.R.S.C.P. 3(e) to make clear that the affidavit on motion for a small claims 

default judgment is to be signed by the plaintiff personally were circulated to the bar, with 

comments due on December 29, 2006.  See http://www.vermontjudiciary.org/rules1/vrcp4210-30-

2006prop.pdf.  In a letter of November 8, 2007, the Committee recommended promulgation of 

those amendments with minor revisions, noting that at a meeting held on September 25, 2007, the 

Legislative Committee on Judicial Rules continued to express concerns about the proposed 
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amendment of V.R.C.P. 26(b)(4) and intended to hold a further hearing on that amendment. That 

further hearing has not yet been scheduled.  Accordingly, in an order of February 5, 2008, 

effective April 7, 2008, the Court promulgated all of the foregoing amendments except that to 

V.R.C.P. 26(b)(4) and with certain additional revisions to V.R.A.P. 28.2 and 32 and the 

abrogation of V.R.A.P. 31.1.  See 

http://www.vermontjudiciary.org/rules1/vrcp4.2(j)(3)62(a)(4)VRAP27etal_v  

scp3(e)REVISEDFebruary05_08.pdf. 

 Revisions to the March 2005 proposed amendments conforming the Vermont Rules of 

Professional Conduct to amendments of the ABA Model Rules were circulated for comment on 

February 16, with comments due on April 13, 2007.  See 

http://www.vermontjudiciary.org/rules1/VRPCprop2-2007.pdf. In a letter of January 28, 2008, the 

Committee recommended promulgation of those amendments, with the February 2007 revisions 

and certain additional revisions. 

 The remainder of this report summarizes the Committee's activities under three headings: 

I. Proposed amendments recommended for circulation to the bar for comment.  II. Proposed 

amendments considered by the Committee and not recommended for circulation or promulgation 

at this time. III. Matters remaining on the Committee's agenda.  

 

I.  PROPOSED AMENDMENTS RECOMMENDED FOR CIRCULATION TO THE BAR 

 

 The Committee recommends that the following proposed amendments to the Vermont 

Rules of Civil Procedure and Forms and the Vermont Rules for Environmental Court Proceedings 

be circulated to the bar for comment (A proposed promulgation order is appended to this report.) 

 

 1. An amendment of V.R.C.P. Rule 55(b) to require an affidavit before any default 

judgment against a non-appearing party. 

 

 2.  An amendment of V.R.C.P. Form 1A to conform the form to the simplified language of 

V.R.C.P.  Form 1 as amended in 2006. 

 

 3.  An amendment of V.R.E.C.P. 5(b)(3) to require that the notice of appeal warn 

interested persons of the need to enter an appearance in order to participate in the appeal, and an 

amendment of V.R.E.C.P. 5(d)(2) to correct a drafting error. 

 

II.   PROPOSED AMENDMENTS NOT RECOMMENDED FOR PROMULGATION  

 

 The Committee at this time will not pursue the following matters proposed to it:  

 

 1. It was suggested that a requirement be added to the Civil Rules for certificates of service 

to be required at least of pro se litigants, who frequently do not advise opposing parties of court 

filings. It was agreed that the best solution to the problem would be to have the clerks routinely 

send notices of pro se filings to the parties and that this suggestion would be conveyed to the new 

Superior Court Oversight Committee for consideration (#06-4). 

 

http://www.vermontjudiciary.org/rules1/VRPCprop2-2007.pdf
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 2.  The Committee was requested by the Court to review adoption of the American Bar 

Association’s Model Court Rule on Provision of Legal Services Following a Major Disaster.  

Noting that the rule was desirable, The Committee further noted that adoption of it for Vermont 

would be more appropriate in the Rules for Admission to the Bar but that the Committee would be 

prepared to consider the ABA’s recommended addition to Comment [14] of V.R.P.C. 5.5 if the 

Model Rule were adopted (#07-4). 

 

 3.  It was suggested that the Committee consider issues concerning redaction of social 

security numbers in Qualified Domestic Relations Orders (QDRO).  The Committee believes that 

this is an issue that should initially be considered by the Family Rules Committee in light of 

V.R.C.P. 5(g) (#07-5). 

 

III. MATTERS REMAINING ON THE COMMITTEE'S AGENDA  

 The following matters remain on the Committee's agenda for further consideration:  

 

 1.  V.R.C.P. 33.  The Committee will consider a rule placing a limit on the number of 

interrogatories in light of experience with the recently adopted Family Rule imposing such a limit 

and in the context of continuing consideration of rules pertaining to electronic discovery (#05-10). 

 

 2. Federal Rules Amendments. The Committee will continue to consider the December 

2006 federal amendments on electronic discovery and of Rule 50 pending further experience 

under the Federal Rules. The Committee will also review the proposed major amendments to the 

Federal Rules of Civil Procedure intended to simplify their arrangement and language that took 

effect on December 1, 2007, in the absence of objection from Congress (#06-6). 

 

 3.  Uniform Mediation Act and V.R.C.P. 16.3 and V.R.E. 408.  The Committee will 

continue to review the effect of differences between the Uniform Mediation Act, Rule 16.3(g), 

and V.R.E. 408 (#07-2). 

 

 4.  V.R.C.P. 62(a).  At the request of the Court, the Committee will conduct a thorough 

review of the automatic stay provisions of Rule 62(a) (#07-3). 

  

 5.  V.R.C.P. 3.1.  The Committee will consider a proposal by the Court Administrator that 

Rule 3.1(b) be amended to allow waiver of 50% of the entry fee  (#0-7-6). 

 

 In closing, the Committee and the Reporter wish to thank all the members of the Vermont 

bench and bar, the members of the Legislative Committee on Judicial Rules, and others who have 

participated in the rule-making process through their thoughtful suggestions and comments. In 

particular, thanks are due to Hon. John A. Dooley of the Supreme Court for his guidance as 

judicial liaison and to Court Administrator Lee Suskin, Larry Abbott, and Deborah Laferriere for 

their continued and essential administrative support. 

 

Respectfully submitted,  

 

 



 4 

 

      William E. Griffin, Chair 

      

        For the Committee: 

 

Eric B. Avildsen 

      Hon. Geoffrey Crawford 

      James A. Dumont 

      Joseph E. Frank 

      Jean B. Giddings 

      Hon. Matthew Katz 

      Allan R. Keyes 

      Betty Loftus 

      Karen McAndrew 

      Gregory Weimer 

       

      Hon. John A. Dooley, Supreme Court Liaison 

      Professor L. Kinvin Wroth, Reporter 
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DRAFT 

 

APPENDIX 

 PROPOSED 

 STATE OF VERMONT 

 VERMONT SUPREME COURT 

 ______________ TERM, 2008 
 

 

Order Promulgating Amendment to the Vermont Rules of Civil Procedure 
 

 Pursuant to Chapter II, Section 37, of the Vermont Constitution and 12 V.S.A. § 1, it is 

hereby ordered: 

 

 1.  That Rule 55(b)(1) of the Vermont Rules of Civil Procedure be amended to read as 

follows (new matter underlined; deleted matter struck through): 

 

RULE 55.  DEFAULT 

 

************ 

 

 (b)  Judgment. 
 

 (1)  Application; Affidavit.  The party entitled to a judgment by default shall apply 

to the court therefor; but n .  No judgment by default shall be entered against a party who 

has not appeared in the action until the filing of an affidavit made on personal knowledge 

and setting forth facts as to liability and damages.  No judgment by default shall be entered 

against an infant or incompetent person unless represented in the action by a guardian, 

conservator, or other such representative who has appeared therein. 

 

************ 

 

     Reporter’s Notes—2008 Amendment 
 

 Rule 55(b)(1) is amended to provide that judgment by default may not be 

entered against a defendant who has not appeared until the party seeking judgment 

has filed an  affidavit as to liability and damages.  The purposes of the amendment 

are to give greater assurance that the party is entitled to a default judgment and to 

reduce the need to set aside default judgments under Rule 55(c). 

 

 The affidavit must be on personal knowledge, whether of the party seeking 

judgment, the party’s attorney, or another person.  The affidavit will serve as the 

required affidavit of the amount due under Rule 55(b)(2) when a party has not 

appeared and the claim is for a sum that is certain or readily computable.  The 

affidavit may be considered by the court in determining whether it is necessary to 

hold a hearing or order a reference under Rule 55(b)(3) when a party has not 
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appeared and the amount of damages or another matter is in issue.  The 

requirement of an affidavit does not apply when a default judgment is sought under 

Rule 55 (b)(4) or (6) against a party who has appeared in the action.  Appearance 

has given the defaulting party the opportunity to challenge claims of liability and 

damages.  In any event, there will either be a hearing on notice under Rule 55(b)(4)  

or, if the default is nonappearance at trial, the party seeking the judgment may elect 

to go to trial under Rule 55(b)(6).   

 

 2.  That Form 1A in the Appendix of Forms to the Vermont Rules of Civil Procedure be 

replaced to read as follows: 

 

 FORM 1A. SUMMONS AND ORDER OF PUBLICATION  
 

 

STATE OF VERMONT    __________________ SUPERIOR COURT 

 

COUNTY OF _____________________      Docket No.  _________________ 

 

 

 

 

_________________________________ 

  Plaintiff[s] 

         SUMMONS 

                        AND              

v.               ORDER OF  

      PUBLICATION 
 

 

_________________________________ 

  Defendant[s] 

 

 

THIS SUMMONS IS DIRECTED TO ____________________ 
 

 

1. YOU ARE BEING SUED.  The plaintiff has started a lawsuit against you.  A copy of the 

Plaintiff’s Complaint against you is on file and may be obtained at the office of the clerk of this 

court, ____________ County Court House, ____________, Vermont.  Do not throw this paper 

away.  It is an official paper that affects your rights. 

 

2.  PLAINTIFF’S CLAIM.  Plaintiff's claim is for [brief statement of the object of the 

action, property or credits affected, relief sought]. 
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3. YOU MUST REPLY WITHIN 41 DAYS TO PROTECT YOUR RIGHTS.  You must 

give or mail the Plaintiff a written response called an Answer within 41 days after the date on 

which this Summons was first published, which is _______, 20__.  You must send a copy of your 

answer to the Plaintiff or the Plaintiff’s attorney located at: 

 

_______________________________________________________, 

 

 You must also give or mail your Answer to the Court located at: 

 

  _______________________________________________________. 
   

 

4. YOU MUST RESPOND TO EACH CLAIM.  The Answer is your written response to 

the Plaintiff’s Complaint.  In your Answer you must state whether you agree or disagree with each 

paragraph of the Complaint.  If you believe the Plaintiff should not be given everything asked for 

in the Complaint, you must say so in your Answer.  

 

5. YOU WILL LOSE YOUR CASE IF YOU DO NOT GIVE YOUR WRITTEN 

ANSWER TO THE COURT.  If you do not Answer within 41 days after the date on which this 

Summons was first published and file it with the Court, you will lose this case.   You will not get 

to tell your side of the story, and the Court may decide against you and award the Plaintiff 

everything asked for in the complaint.  

 

6. YOU MUST MAKE ANY CLAIMS AGAINST THE PLAINTIFF IN YOUR 

REPLY.  Your Answer must state any related legal claims you have against the Plaintiff.  Your 

claims against the Plaintiff are called Counterclaims.  If you do not make your Counterclaims in 

writing in your answer, you may not be able to bring them up at all.  Even if you have insurance 

and the insurance company will defend you, you must still file any Counterclaims you may have.  

 

7. LEGAL ASSISTANCE.  You may wish to get legal help from a lawyer.  If you cannot 

afford a lawyer, you should ask the court clerk for information about places where you can get 

free legal help.  Even if you cannot get legal help, you must still give the court a written 

Answer to protect your rights or you may lose the case. 

 

ORDER 

 
The [verified complaint][affidavit] filed in this action shows that service cannot be made 

with due diligence by any of the methods provided in Rules 4(d)-(f), (k), or (l) of the Vermont 

Rules of Civil Procedure.  Accordingly, it is ORDERED that service of the summons set forth 

above shall be made upon the defendant, ________________, by publication as provided in 

Rule[s] [4(d)(1) and] 4(g) of those Rules.  

 

This order shall be published once a week for ____ weeks beginning on ______________, 

20__. in the ___________________________, a newspaper of general circulation in 
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_____________ County, and a copy of this summons and order as published shall be mailed to the 

defendant, ______________, if an address is known. 

 

Dated at _____________, Vermont, this ______ day of __________, 20__. 

 

 

_______________________________ 

 Judge of the _____________ Superior Court 

 

 

     Reporter’s Notes–2008 Amendment 

 
 Form 1A is entirely replaced by the present amendment.  The purpose is to 

provide a simplified form similar to Form 1 as adopted in 2006 that will be more 

understandable to the increasing numbers of pro se litigants.  Like new Form 1, 

this form is written in “plain English” to the extent possible.  See Reporter’s Notes 

to 2006 amendment of Form 1. 

 

 

 3.  That Rules 5(b)(3) and (d)(2) of the Vermont Rules for Environmental Court 

Proceedings be amended to read as follows (new matter underlined; deleted matter struck 

through): 

 

RULE 5.  APPEALS 
 

************ 

 (b) Notice of Appeal. 

 

************ 

 

 (3) Contents of Notice of Appeal.  The notice of appeal must specify the party or 

parties taking the appeal; must designate the act, order, or decision appealed from; must 

name the court to which the appeal is taken; and must be signed by the appellant or the 

appellant’s attorney.  In addition, the notice of appeal must (A) advise all interested 

persons that they must enter an appearance in writing with the court within 20 days of 

receiving the notice, or in such other time as may be provided in subdivision (c) of this 

rule, if they wish to participate in the appeal and (B) give the address or location and a 

description of the property or development with which the appeal is concerned and the 

name of the applicant for any permit involved in the appeal.  An appeal will not be 

dismissed for informality of form or title of the notice of appeal, or for failure to name a 

party whose intent to appeal is otherwise clear from the notice. 

 

************ 

 

 (d) Claims and Challenges of Party Status 
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************ 

 (2)  Claims and Challenges of Party Status in an Appeal from a Final Decision.  

An appellant who claims party status as a person aggrieved pursuant to 6 V.S.A. § 4855 or 

10 V.S.A. § 8504(a) and is not denied that status by 10 V.S.A. § 8504(d)(1), or an 

appellant who claims party status as an interested person pursuant to 10 V.S.A. § 

8504(b)(1), will be automatically accorded that status when the notice of appeal is filed 

unless the court otherwise determines on motion to dismiss a party.  An appellant who 

claims party status under 10 V.S.A. § 8504 (b)(2), (d)(2), or (e)(2) and who has not sought 

interlocutory relief pursuant to paragraph (1) of this subdivision must assert that claim by 

motion filed with the notice of appeal.  Any other person who appears as provided in 

paragraph (1) of this subdivision (c) of this rule will be accorded party status unless the 

court otherwise determines on its own motion, on motion to dismiss a party, or on a 

motion to intervene.  

 

     Reporter’s Notes—2008 Amendment 
 

 Rule 5(b)(3) is amended to provide that the notice of appeal must 

advise all interested persons of the need to enter an appearance in 

accordance with Rule 5(c) in order to participate in the appeal.  Rule 5(c) 

provides that persons other than intervenors under 10 V.S.A. § 8504(n) may 

enter an appearance by filing and serving written notice of it within 20 days 

after service of the last notice of appeal to be filed.  Under subdivision (c), 

prior parties retaining party status, parties by right, and the Natural 

Resources Board or its panels who intervene “may file and serve an 

appearance in a timely fashion.”  Other intervenors “may enter an 

appearance by filing a timely motion to intervene.”  See Reporter’s Notes to 

V.R.E.C.P. 5(c).  Under Rule 5(b)(4)(A)-(C),  the appellant is required to 

serve a copy of the notice of appeal on interested persons and other required 

persons or parties.  To supplement the warning of the need for entry of 

appearance now contained in the notice of appeal, appellants should use 

Environmental Court Form 900 as a cover letter when mailing the notice.  

See http://www.vermontjudiciary.org/eforms/Form%20900.pdf.  

 

 Rule 5(d)(2) is amended to correct a drafting error in the original 

rule. 

 

 

 

 4.  That this rule, as amended is prescribed and promulgated to become effective on 

_________, 2008.  The Reporter's Notes are advisory. 

 

 5.  That the Chief Justice is authorized to report these amendments to the General 

Assembly in accordance with the provisions of 12 V.S.A. § 1, as amended. 

 

 

 Dated in Chambers at Montpelier, Vermont, this ______ day of ______________, 2008. 

http://www.vermontjudiciary.org/eforms/Form%20900.pdf
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____________________________________ 

       Paul L. Reiber, Chief Justice 

 

 

      ____________________________________ 

      John A. Dooley, Associate Justice 

 

 

      ____________________________________ 

      Denise R. Johnson, Associate Justice 

 

 

      ____________________________________ 

      Marilyn S. Skoglund, Associate Justice 

 

 

      ____________________________________ 

      Brian L. Burgess, Associate Justice 

 

 

 


