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T o :

Tbematterandissuewhichyouprcscntedtothc  JudicialEthicsCommitteehasbemresearchedmriewedand

what follows is tbc  Opinion of the Committee and a response to your inquiry.

Ouestion Presented:

When a regulatory agency has brought administrative charges against a bail bondsman,

should a sitting district court judge provide expert testimony at an administrative hearing  on those

charges at the bail bondsman’s request?

Short Anmver  and Recommendation:

Under the circumstances presented, probably not. ‘:
. .

A judge should not voluntarilv provide expert testimony for a party in an adjudicatory

proceeding because doing so gives the appearance that he is improperly throwing the weight of his

position and authority behind one of the adversarial parties. The appearance of impropriety is

lessened but not eliminated if the .testimony  is compelled by formal process. Thus, a judge may

testify if properly summoned; but because of the judge’s position and the weight it lends his views,

considerations of the dignity of the office as well as ftiess  to the parties suggest that a judge should

be summoned only if (1) the information the judge can provide is truly necessary to the decision

making process, and (2) the judge is uniquely situated to provide this information.

P
/_.

It does not appear that either of these requirements would be met in this case. Under In

Wilkinson, 165 Vt. 183 (1996),  the requesting patty could not elicit expert testimony &out d&t

happened or might have happened in a particular case the judge handled.
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Thus,%e  r&umting party would have to limit its questioning to general  bail procedures; and it is.’

hard to see how testimony about gene@  bail pmmhres  would  be  either critical to the issues

presented or exclusively within the knowledge of the judge.

It is therefore recouuneaded that:  the judge eqla%xatbese  coace3xu3.
to aere+estfngPartY,  andthat  if he is subpoenaed, ha challenge the

subp- and get a ruliag  from thcr haaring  officer. If thehearing
:.

officer upholds  the subpoena, the judge can and should testify, as 1-g

as the testimony is not about's  particular proceediag.

teual Analvsis:
. .

Although the Code of judicial Couduct  does not specifically address -
:-GL...  J i

J the propriety of judges providing expert testimony ia G admixkstratike

hearing, the Code and case law do address the propriety of jtiges
. '-testifying  in other contexts. From these, fw0 ZXihtively c l e a r  r u l e s  c a n

be gleaned. First,  a judge should not voluutarily  t'estify  as a character

witness for a party. Vt. Code of Judicial Conduct, Adnb. Order 10

(“A.O.  lo”)  (SUpP.  p.  2691,  Canop  28, Apdm=& a judge shouldnot

give urpert  testimony abok  a particular procced3ng  ovet  OJfrich  he

presided- See  Jn  r@ Ml-, 165 Vt. 183 (1996). -

Beyond these relatively clear rules, guiding princfples  must be

derived frmtbegemmllanguage  of the code,  the C~UIUWL~,  andthe

reasoning of the case law. Canon 2 provides  a good beg-g: A judge



l .
shall avoid  impropriety and the app earance  of imprcprfety. A.O.  10 _

. -

. (Suhp.  268-70). "The test for appearance of improprihty  is whether me -.y .L-- - .>+ -
, coaW:t would  create in reasonabl-+  mfnds  .a perception that the judge's '..  ,:'. I "C _ __ _ _ . -- - _-. - . - ._-

ability  to coulry cut judicial responsibilities with integrity,

impartiality,  aal competence is impaired.~ Cammcntary  to the ABA Model

Code of Judicial Conduct, Canon 2.%

Under the general  guidance  provided by Canon 2 is the more specific

admonition of caaon  28: "A judge shall pot  lead the prestige of judicial

office to advance the private. interests of the judge or others. . . . A

judge shall not testify voluntarily as a @mracter  witness.r  Tha

ConrmtSIlta~  f0 CanOIl 2B exp1.ain.s  the concern8 involved: "A judge must not

testify voluntarily as a character witness because to do so may lend the ..

prestige of $he judicial office $n support of the party for whom the

judge testifies. Moreover, when a judge testifies as a witness,-a  lawye
'L - y-.-  A._

I who regularly appears before the judge may be placed in the awkward

position of cross-examining  the judge. A judge may, howevei',  testify

*' when properly summoned." Canon 28 has been read to preclude a judge

from voluntarily giving a character reference for an individual being

sentenced by another judge, but to allow him to provide information in

response to a formal request. See, e.g.. XxiIca, 646 So.2d 191

Wla- 1994); Ill. Jud. Eth.  collpn., 9. NO. 95-12;  N.Y.  Adv. Corn.  Ju&

ml., Op. No. 08-63.
.

The couaaentary  and decisions discussing Caporr 2 in general aad 2B
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l . inpartiwat- reflectabalancing  of coacems. On the oneband, there  is-d -.
. thi need to avoid the appearance that the judge is using bis positiwr.to*

*z _ _ _.i .>k -
,?>~ce  +be i=terests  of a pq.-..Bqt  w-the other: ie the realization :

that a judge=ysometimesbaunicyclj(:situated  toprovide infomtion

that a decision maker needs. Where the judge~s~testinmny  is compelled

rather thanvolunteered, theconcernthatthe judgewill agpearto  be

improperly using his position is lessened.* And if the testimony is

compelled or requested by the decision maker itself rather thsn a party.
to an adversarial proceeding, the comema about an appearance of

:
impropriety is lessened further still. Thus, if a hearing officer

decides he needs the judge's testimony to aid in the decision making

process, the need for the information will outweigh the possible . .

appearance of impropriety. The determirurtion that the iafomatioa  is

necessary should be made by a judicial officer, however, r+the-m on&
*e. T';.. *- -

of the adversarial parties.

The possibility of the appearance of impropriety will“depead

SQmedat  on the exact nature of the expert testimony, of c-se. Under

-inso&  the judge would not be able to testify about what happened or

tight have happened in a particular proceeding. But even beyond this, a

distinction should be made between fact testimony and opinion testimony.

The greater the extent the judge is askedtogive options  rather than

purely factual information, the greater is the possibility thht the

evidence, like the character evidence explicitly referred to in Canon 28, *

* It %B not tof8lly el%xa%aatcd, bowver,
*

sblce  mmQ  it i judge testifies UQdat  SubpQeM,
it m8y 8ppeu +o the public that he i8 8ppeukrg  a8 8 vitaess  9or"  a particular puty. !,-

--
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affidavit the role  aadfuactioxa  ofaguazdbmadlitemkrjwanile court.

raprfmandcd  not for raspondixxg  to the request for ~onaat.ian, however,

but for going  beyond the request to address  the ultimata  legal times

before r;he court. Ip. at 329. Thus,  if a judge  does testify, he or she .
should provide only factual iaformatiozx  which,will  help the deciskn

maker, and should not give his or her opiaioa 09 ultimate legal issues .

before the tribunal.
u“ yy. &, 2

Dated at Springfield, in the County ofwindsor  and State ofvermont this i@ day of October

Douglas ~chards,  Esquire, Chairman
For The Judicial Ethics Committee
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