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PROPOSED 

STATE OF VERMONT 
 VERMONT SUPREME COURT 
 _____________ TERM, 2010 
 
 

Order Promulgating Amendments to the Vermont Rules of Criminal and Appellate 
Procedure and Administrative Order No. 41 

 
Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is 

hereby ordered: 
 

1.  That Rule 3(c)(9) of the Vermont Rules of Criminal Procedure be amended to read as 
follows (new matter underlined; deleted matter struck through): 

 
RULE 3.  ARREST WITHOUT A WARRANT; CITATION TO APPEAR 

 
* * * * * * 

 
 (c)  Nonwitnessed Misdemeanor Offenses.  If an officer has probable cause to believe a 
person has committed or is committing a misdemeanor outside the presence of the officer, the 
officer may issue a citation to appear before a judicial officer in lieu of arrest.  The officer may 
arrest the person without a warrant if the officer has probable cause to believe: 
 

* * * * * * 
 

(9)  The person has abused, as defined in 33 V.S.A. § 6902(1), committed a misdemeanor 
offense prohibited by 13 V.S.A. §§ 1376-1379 against a vulnerable adult, as defined in 33 
V.S.A. §6902(14) 13 V.S.A. § 1375(8), or a minor child of a vulnerable adult.  
 

Reporter’s Notes—2010 Amendment 
 

 Rule 3(c)(9) is amended to conform to legislative changes that 
moved provisions establishing criminal offenses against vulnerable adults 
from Title 33, chapter 69, subchapter 1, to a new chapter 28 in Title 13. 
See Act No. 79 of 2005.  Though the definitions deleted in this 
amendment remain in Title 33, those provisions now define conduct for 
purposes of mandatory reporting.  The new language, as appropriate for 
rules relating to criminal proceedings, embraces the provisions of 13 
V.S.A. §§ 1376-1378 that establish various specific offenses against 
vulnerable adults. The definition of that term is that found in 13 V.S.A. § 
1375(8), a more recent version of the language of 33 V.S.A. § 6902(14) 
previously incorporated in the rule.  The reference to “a minor child of a 
vulnerable adult” is deleted from the rule, because neither Title 33 nor 
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Title 13 creates a separate offense of abuse of such a minor child.  To the 
extent that abuse of a minor child causes “unnecessary harm, …pain, or 
…suffering to a vulnerable adult, the conduct is covered by 13 V.S.A. § 
1376. 
 

 2.  That Rule 26(e) of the Vermont Rules of Criminal Procedure be added to read as 
follows: 
 

RULE 26.  EVIDENCE 
 

* * * * * *  
 

 (e)  Record of Audio and Video Recordings Submitted as Evidence.  Whenever an 
audio or video recording of any statement or other evidence is presented as evidence to the trier of 
fact in the course of a trial, the party offering the evidence shall clearly identify on the record the 
starting and stopping points of the portions actually presented to the trier by reference to frame or 
other indicators on the recording medium or to specific words in the recording. 
 

Reporter’s Notes—2010 Amendment 
 

 Rule 26(e) is added to provide a procedure that will ensure 
accurate identification of portions of audio and video recordings actually 
presented to the fact-finder at trial, as asked by the Supreme Court in State 
v. Lee, 2008 VT 128, ¶ 9, 185 Vt. 110, 967 A.2d 1161, a case in which a 
videotape offered in evidence did not indicate which portions of the 
recording were played to the jury.  The effect of the rule is that the party 
offering the evidence is responsible for making sure that the record will 
clearly state which portions of the recording were presented at trial.  A 
simultaneous amendment adding V.R.A.P. 10(b)(8) requires the party or 
clerk ordering a transcript or other statement of the evidence at trial to 
make sure that the transcript or statement contains the information 
required by Rule 26(e). 
 

 3.  That Rule 32(c)(4) of the Vermont Rules of Criminal Procedure be amended to read as 
follows (new matter underlined; deleted matter struck through): 
 

RULE 32.  SENTENCE AND JUDGMENT 
 

* * * * * * 
 

(c) Sentencing Information. 
 

(4) Right to Comment and Offer Evidence.  Prior to imposing sentence, the court 
shall afford the state, the defendant and his attorney an opportunity to comment upon any 
and all information submitted to the court for sentencing. Any objection to facts contained 
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in the presentence investigation report shall be submitted, in writing, to the court at least 
three days prior to the sentencing hearing, unless good cause is shown for later objection. 
Either party may offer evidence, including hearsay, specifically on any disputed factual 
issues in open court with full rights of cross-examination, confrontation, and 
representation. When a defendant objects to factual information submitted to the court or 
otherwise taken into account by the court in connection with sentencing, the court shall not 
consider such information unless, after hearing, the court makes a specific finding as to 
each fact objected to that the fact has been shown to be reliable by a preponderance of the 
evidence, including reliable hearsay. If the court does not find the alleged fact to be 
reliable, the court shall either make a finding that the allegation is unreliable or make a 
determination that no such finding is necessary because the matter controverted will not be 
taken into account in sentencing. A written record of such findings and determinations 
shall be appended to and accompany any copy of the presentence investigation report or 
other controverted document thereafter made available by the court to the Department of 
Corrections. On request of the victim of a felony, or the next of kin of such a victim who 
has died or become incapacitated, who appears at sentencing, the state shall offer as 
evidence the statement of such a victim or next of kin relative to the crime, the defendant 
and the need for restitution. At sentencing, the court shall ask if the victim is present and, 
if so, whether the victim would like to be heard concerning the crime, the person 
convicted, and the need for restitution. In imposing sentence, the court shall consider any 
views offered at the hearing by the victim or next of kin of such victim who has died or 
become incapacitated. If the victim is not present, the court shall ask whether the victim 
has expressed, either orally or in writing, views regarding sentencing.  If so, the state may 
present such views through a competent witness having first-hand knowledge of the views 
attributed to the victim, and the court shall take those views into consideration in imposing 
sentence along with other evidence whether supportive or contradictory that has been 
introduced at sentencing. The statement shall be given under oath, subject to cross-
examination, and the defendant, the defendant's attorney and the state may comment on the 
information provided by the victim or the next of kin of the victim. 

 
Reporter’s Notes—2010 Amendment 

 
The provisions relating to statements by victims and their next of 

kin are amended in light of the 1999 amendments to the statutory rights of 
victims.  See 13 V.S.A. § 5321. The prior rule only provided for comment 
by victims of felonies. The 1999 amendments provide for statements by 
victims of any offense. 
 
 While victim is not defined in the rule, 13 V.S.A. § 5301(4) 
provides that ‘victim’ means a person who sustains physical, emotional or 
financial injury or death as a direct result of the commission or attempted 
commission of a crime or act of delinquency and shall also include the 
family members of a minor, incompetent or a homicide victim.” 
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 The prior rule required that all statements by victims at sentencing 
be made under oath and subject to cross-examination. This is not the 
general practice in the Vermont District Court. Victim statements address 
both facts and evidence to be considered by the sentencing judge and 
opinions and comments regarding the particular resolution. If a defendant 
is contesting the victim’s factual assertions the victim’s statement should 
be made under oath and subject to cross-examination unless the court 
indicates on the record that it will not rely on the contested factual 
assertions in determining the sentence. Additionally, Rule 32(c)(3) 
provides that: 
 

Any other information submitted to the court for consider-
ation at sentencing shall be disclosed sufficiently prior to the 
imposition of sentence as to afford reasonable opportunity for 
the parties to decide what information, if any, the parties 
intend to controvert by the production of evidence. 
 
This language provides the opportunity for a defendant to seek a 

continuance if the victim presents previously undisclosed facts and the 
court indicates that it will consider those facts in determining the sentence. 
 

 4.  That Rule 41 of the Vermont Rules of Criminal Procedure be abrogated and replaced to 
read as follows: 
 

RULE 41.  SEARCH AND SEIZURE 
 

(a) Authority To Issue a Warrant. A search warrant authorized by this rule may be 
issued only by a judicial officer upon request of a law enforcement officer, an attorney for the 
state, or any other person authorized by law. 
 

(b) Grounds for Issuance. A warrant may be issued under this rule to 
 

(1) search for and seize any 
(A) evidence of the commission of a criminal offense, or 
 
(B) contraband, the fruits of crime, or things otherwise criminally 

possessed, or 
 
(C) weapons or other things by which a crime has been committed or is 

about to be committed, or 
 
(D) person who has been kidnapped or unlawfully imprisoned or restrained 

in violation of the laws of this state, or who has been kidnapped in another 
jurisdiction and is now concealed within this state, or any human fetus or human 
corpse, or 
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(2) search for a person whose arrest is authorized by law; or 

   
(3) monitor conversations for which one party has consented in order to obtain 

evidence of the commission of a crime. 
 

(c) Issuance and Contents.  
 

  (1) Probable Cause. A judicial officer shall issue the warrant if the judicial officer 
is satisfied that there is probable cause to believe that grounds for the application exist 
based upon an affidavit or affidavits or sworn testimony or both. The finding of probable 
cause shall be based upon substantial evidence, which may be hearsay in whole or in part, 
provided there is a substantial basis for believing the source of the hearsay to be credible 
and for believing that there is factual basis for the information furnished.  

 
(2) Particularity. The warrant shall identify: 

 
 (A) the property or other object of the search and name or describe the 
person or place to be searched, or 
 

(B) the conversations to be monitored. 
 
(3) Requesting a Warrant in the Presence of a Judicial Officer.  

 
(A) Warrant on an Affidavit. When a law enforcement officer, an attorney 

for the state, or other person authorized by law presents an affidavit in support of a 
warrant, the judicial officer may require the affiant to appear personally and may 
examine under oath the affiant and any witness the affiant produces. 

 
 (B) Warrant on Sworn Testimony. The judicial officer may wholly or 
partially dispense with a written affidavit and base a warrant on sworn testimony if 
doing so is reasonable under the circumstances. 
 

(C) Recording Testimony. Testimony taken in support of a warrant shall be 
recorded by a court reporter or by a suitable recording device, and the transcript or 
recording shall be filed with the clerk, along with any affidavit. 

 
(4)  Requesting a Warrant by Reliable Electronic Means. 

 
(A) In General. When a law enforcement officer, an attorney for the state, 

or other person authorized by law so requests, a judicial officer may issue a warrant 
based on information communicated by reliable electronic means. 

 
(B) Transmitting and Affirming Affidavits. Upon learning that an applicant 

is requesting a warrant under Rule 41(c)(4), a judicial officer shall inform the 
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applicant that a signed or unsigned affidavit shall be transmitted electronically to 
the judicial officer. The warrant affidavit shall be sworn to or affirmed by 
administration of the oath over the telephone by the judicial officer.  The 
administration of the oath need not be made part of the affidavit or recorded, but 
the judicial officer shall note on the affidavit that the oath was administered.  The 
determination of probable cause for issuance of the warrant shall be made solely on 
the contents of the affidavit or affidavits provided. 

 
(C) Warrant by Reliable Electronic Means.  If the judicial officer proceeds 

under this subsection, the following additional procedures apply: 
 

 (i) Transmission to a Judicial Officer.  The applicant shall prepare 
an original warrant and shall transmit it to the judicial officer by reliable 
electronic means. 

 
 (ii) Modification.  The judicial officer may modify the original 
warrant.  The judge shall transmit a copy of the modified warrant to the 
applicant by reliable electronic means. 

 
 (iii) Signing the Warrant.  Upon determining to issue the warrant, 
the judicial officer shall immediately sign the original warrant with any 
modifications, enter on its face the exact date and time it is issued, and 
transmit a copy by reliable electronic means to the applicant. 

 
 (iv) Filing of the Warrant. The judicial officer shall file with the 
clerk by an appropriate means the signed original or modified warrant and 
the affidavit. The clerk shall enter the signed original or modified warrant 
on the docket when filed. At the time of making the return, a copy of the 
warrant as served shall be filed with the clerk. 
 

 (5) Contents of the Warrant. 
 

(A) In General. The warrant shall be directed to a law enforcement officer 
of the state of Vermont authorized to enforce or assist in enforcing any law thereof. 
The warrant shall command the officer to search the person or place named for the 
property or other object specified and seize the property or object and, if 
appropriate, the person specified. The warrant shall also command the officer to: 

 
(i) serve the warrant within a specified period of time not to exceed 10 

days from issuance; 
 
(ii)  serve the warrant between the hours of 6:00 A.M. and 10:00 P.M. 

unless the judicial officer  for reasonable cause shown authorizes execution 
at other times; and 
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(iii) return the warrant to the court designated in the warrant. 
 

(B) Warrant for Monitoring a Conversation. The warrant shall be directed 
to a law enforcement officer of the state of Vermont authorized to enforce or assist 
in enforcing any law thereof. The warrant shall command the officer to monitor 
conversations for which one party has consented. The warrant shall identify the 
nonconsenting parties to the conversation, if known. The warrant may indicate that 
multiple conversations may be monitored and that it may be executed on multiple 
occasions. The warrant shall command the officer to: 

 
(i) execute the warrant within a specified period of time not to 

exceed 10 days from issuance; 
 

(ii) execute the warrant between the hours of 6:00 A.M. and 10:00 
P.M. unless the judicial officer for reasonable cause shown authorizes 
execution at other times; and 

 
(iii) return the warrant to the court designated in the warrant. 

 
(d) Execution and Return of the Warrant.  
 

(1) Execution. The officer taking property under the warrant shall: 
 

(A) give to the person from whom or from whose premises the property 
was taken a copy of the warrant and a receipt for the property taken; or  
 

(B) shall leave the copy and receipt at the place from which the property 
was taken.  

 
(2) Inventory. A written inventory of any property taken shall be made in the 

presence of the applicant for the warrant, or the officer serving the warrant, and the person 
from whose possession or premises the property was taken, if they are present, or in the 
presence of at least one credible person other than the applicant for the warrant, officer 
serving the warrant or the person from whose possession or premises the property was 
taken, and shall be verified by the officer. 

  
(3) Return. The return shall be made promptly and shall be accompanied by the 

inventory. The clerk of the court to which the warrant was returned shall upon request 
deliver a copy of the inventory to the person from whom or from whose premises the 
property was taken and to the applicant for the warrant. 
 

(4) Execution and Return of a Warrant for Monitoring A Conversation.  
 
 (A) Noting the Time. A law enforcement officer executing a warrant for 
monitoring a conversation shall enter on the warrant the exact date and time that 
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the warrant was executed and the period of time that any monitoring occurred. 
 

(B) Return. If the warrant is executed a return shall be made within 90 days. 
Upon certification by a law enforcement officer, an attorney for the state, or any 
other person authorized by law that an investigation related to the warrant is on-
going, a judicial officer may authorize an extension of the time for making the 
return for such period as the judicial officer deems reasonable. The return shall 
identify: 

 
(i) the identity of any nonconsenting parties to the conversation, if 

known; 
 

(ii) the date and time of any monitored conversations; and 
 

(iii) the approximate length of any monitored conversations. 
 
 (C) Service. At the time the return is made, the law enforcement officer 
executing a warrant for monitoring a conversation shall serve a copy of the warrant 
on any known nonconsenting parties to the conversation. Service may be 
accomplished by delivering a copy to the known nonconsenting parties; or by 
leaving a copy at the person's residence or usual place of abode with an individual 
of suitable age and discretion who resides at that location; or by mailing a copy to 
the person's last known address. Upon certification by a law enforcement officer, 
an attorney for the state, or any other person authorized by law that an investigation 
related to the warrant is ongoing, a judicial officer may authorize an extension of 
the time for serving the return for such period as the judicial officer deems 
reasonable. Service need not be made upon any person against whom criminal 
charges have been filed related to the execution of the warrant. 

 
(e) Motion for Return of Property. A person aggrieved by an unlawful search and 

seizure may move the court to which the warrant was returned or the court in the county or 
territorial unit where property has been seized without warrant for the return of the property on the 
ground that the movant is entitled to lawful possession of the property which was illegally seized. 
The judicial officer shall receive evidence on any issue of fact necessary to the decision of the 
motion. If the motion is granted the property shall be restored and it shall not be admissible in 
evidence at any hearing or trial. After an indictment or information is filed, a motion for return of 
property shall be made or heard only in the county or territorial unit of trial and shall be treated as 
a motion to suppress under Rule 12(b)(3). 
 

(f) Motion To Suppress. A defendant aggrieved by an unlawful search and seizure may 
make a motion to suppress evidence in the county or territorial unit of trial as provided in Rule 
12(b)(3). If the motion is granted, the evidence shall not be admissible at the trial or at any future 
hearing or trial. 
 

(g) Definitions: The following words wherever used in this rule shall have the following 
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meanings:  
 

(1) The term "property" is used in this rule to include documents, books, papers, 
and any other tangible objects except those listed in Rule 41.1(m)(3); and 

 
(2) The term “reliable electronic means” shall include facsimile transmission, 

electronic mail, or other method of transmitting a duplicate of an original document. 
 

Reporter’s Notes—2010 Amendment 
 

 Rule 41 is abrogated and replaced with a significantly revised new 
rule. The changes are intended to make detailed provisions for the 
electronic issuance and transmission of search warrants and the use of 
“wire warrants” or other means of monitoring conversations. A number of 
changes are also intended to conform the rule to provisions of the Federal 
Rules of Criminal Procedure as “restyled” in 2002, but provisions not 
found in the Federal Rules are retained or revised as appropriate. 
 
 Rule 41(a) is unchanged from the former rule. 
 
 Rules 41(b)(1) and (2) are amended to make clear that a party 
subject to arrest cannot be “seized” merely by virtue of a search warrant. 
The authority to “seize” such a person comes either from the 
circumstances giving an officer authority to arrest without warrant under 
V.R.Cr.P. 3(a)-(c) or from an independently issued arrest warrant.  Cf. 
Reporter’s Notes to 1982 amendment of former Rule 41(b)(5).  New Rule 
41(b)(3) and related provisions of Rule 41(c)(2)(B), (5)(B), and (d)(4), 
governing monitoring of conversations, are new to Vermont.  Under 
Vermont law, a warrant must be obtained to conduct electronic monitoring 
of conversations in a location where an individual has an expectation of 
privacy, but the former rule contained no express provisions for such a 
warrant, because “property” as defined in former Rule 41(g) and carried 
forward in new Rule 41(g)(1), only includes tangible objects. New Rule 
41(b)(3) makes clear that one party to the conversation must have 
consented to the monitoring.  The use of “may” in the first sentence of (b) 
means that other uses of monitoring are not barred. 
 
 Rule 41(c)(1)-(3), making general provisions and covering requests 
for a warrant made before a judicial officer, elaborate upon and clarify 
provisions of former Rule 41(c). See F.R.Cr.P. 41(d)(2). New Rule 
41(c)(1) and (3) make clear what is implicit in the former rule that the 
judicial officer may find probable cause and issue the warrant on the basis 
of the affidavits or sworn testimony of the person seeking the warrant or 
another witness transcribed by a court reporter or recorded and may 
proceed on the basis of testimony alone if reasonable in the circumstances. 
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Subparagraph (c)(3)(C) specifically requires the judicial officer to file 
with the clerk the transcript or recording of any testimony taken, as well as 
any affidavit.  
 
 Rule 41(c)(4), covering procedure for requesting a warrant by 
“reliable electronic means” (defined in Rule 41(g)(2)), is new, though 
similar in some respects to former Rule 41(h), which it would replace.  
The preference for face-to-face requests expressed in former Rule 41(h)(1) 
is not carried forward in the new rule.  Subparagraph (c)(4)(A) makes 
explicit that the officers who may apply for a warrant personally as listed 
in subparagraph (c)(3)(A) may also apply electronically. It is the 
responsibility of the judicial officer to verify the identity and authority of 
the officer in case of doubt.  Subparagraphs (B) and (C) provide detailed 
procedures for assuring that the basic requirements of the oath and 
establishing the identity of the documents transmitted are satisfied.  The 
applicant initially must electronically transmit the affidavit, which need 
not be signed, to the judicial officer, who administers the oath to the 
applicant by telephone.  The judicial officer’s notation of the oath on the 
affidavit serves as a record of the oath when the affidavit is transmitted to 
the clerk under (C)(iv). In contrast to an application in the judicial 
officer’s presence, probable cause on an electronic application must be 
determined only on the basis of the affidavit or affidavits. 
 
 Under subparagraph (c)(4)(C), the original warrant prepared by the 
applicant, any modification of it by the judicial officer, and the signed and 
dated warrant when issued are electronically transmitted back and forth 
between the applicant and the judicial officer.  Subparagraph (C)(iv) 
requires the judicial officer to file the signed warrant and the affidavit with 
the clerk “by an appropriate means,” which can include hand delivery of a 
paper original warrant or electronic transmission by fax or by e-mail of a 
scanned signed warrant.  The clerk’s entry of the filed warrant on the 
docket when received assures positive identification of the document filed.  
The requirement that the warrant as served also be filed allows 
comparison of that document with the warrant filed by the judicial officer. 
 
 Paragraph (5) applies to all warrants whether applied for in the 
judicial officer’s presence or electronically. Subparagraph (c)(5)(A) is a 
clarification of provisions of former Rule 41(c).  Subparagraph (B) adapts 
the provisions of (A) to warrants for monitoring conversations. The 
requirement that nonconsenting parties be identified provides the basis for 
service on those parties at the time of the return pursuant to Rule 
41(d)(4)(C).  
  
 Rules 41(d)(1)-(3) are adapted from former Rule 41(d) and are 
divided into subparagraphs similar to the style of F.R.Cr.P. 41(f).  
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Paragraph (d)(4) makes specific provisions for the execution and return of 
a warrant for monitoring a conversation.  Subparagraph (C) specifically 
requires service of the return upon nonconsenting parties.  Both (B) and 
(C) allow the time for making and serving the return to be extended by a 
judicial officer upon certification that a related investigation is ongoing. 
 
 Former Rules 41(e) and (f) are carried forward unchanged. Rule 
41(g) is amended by changing the title to “Definitions” and adding a 
definition of “reliable electronic means” to include fax, e-mail, or other 
electronic means of transmitting a duplicate original.  Former Rule 41(h) 
concerning granting search warrants by fax is not carried forward because 
its content is embraced in other provisions of the new rule. 
 

 5.  That Rule 44.2 of the Vermont Rules of Criminal Procedure be amended to read as 
follows (new matter underlined; deleted matter struck through): 
 

RULE 44.2  APPEARANCE AND WITHDRAWAL OF ATTORNEYS 
 

* * * * * * 
 
  (b)  Attorneys Not Admitted in Vermont.  
 

 (1)  In General. Any member in good standing of the bar of any other state or of 
the District of Columbia who has filed a pro hac vice licensing statement form with the 
Court Administrator and who has paid the required fee, in accordance with Administrative 
Order No. 41, § 13, may in the discretion of the court, on motion by a member of the bar 
of this state who is actively associated with him in a particular action, be permitted to 
practice in that action.  The motion shall designate which attorney will serve as lead 
counsel. The court may at any time for good cause revoke such admission. An attorney so 
admitted to practice in a particular action shall at all times have associated with him or her 
in such action a member of the bar of this state, upon whom all process, notices and other 
papers shall be served and who shall sign all papers filed with the court and whose 
attendance may be required by the court. 
 
 (2)  Attorneys Completing Study in Government Attorneys’ Offices. Any member in 
good standing of the bar of any other state or of the District of Columbia who is 
completing study pursuant to Rule 7(d) of the Rules of Admission to the Bar, or who has 
completed such study and is awaiting admission to the Vermont bar, and  who is working 
under the supervision of a member of a bar of this state practicing in the Office of the 
Defender General, an office that contracts with the Defender General to provide legal 
services, the Office of the Attorney General, or any State’s Attorney’s Office may, on 
motion by the supervising attorney in the superior court, or a district court, in the county 
where the nonresident attorney is supervised, be permitted to appear in all actions assigned 
by the supervising attorney for a specific designated time period.  A government study 
licensing card issued pursuant to A.O. 41, § 13A(c), which shall suffice for all actions the 
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nonresident attorney shall be assigned to for the designated time period, shall be attached 
to the motion. No licensing fee shall be required for attorneys practicing under this 
paragraph. 

 
Reporter’s Notes—2010 Amendment 

 
 Present Rule 44.2(b) is designated Rule 44.2(b)(1), and Rule 
44.2(b)(2) is added to permit attorneys in good standing from other states 
who are performing their three-month clerkship in Vermont government 
attorney offices, or who have performed the clerkship and are awaiting 
admission in such an office, to handle a regular volume of cases without 
having to file a separate motion and licensing statement for each case. It 
also waives the $200 fee per case in view of the public nature of the 
practice.  The rule is implemented by the simultaneous addition of § 13A 
to Administrative Order No. 41.  While the supervising attorney does not 
have to appear in each case with the clerking attorney, the supervising 
attorney has the oversight responsibilities provided by Rule 5.1 of the 
Vermont Rules of Professional Conduct. 

 
 6.  That Rule 10(b)(8) of the Vermont Rules of Appellate Procedure be added to read as 
follows: 
 

RULE 10. THE RECORD ON APPEAL 
 

* * * * * * 
 

 (b)  The Transcript of the Proceedings; Duty of the Appellant To Order; Stipulation 
or Order for Abbreviated Transcript. 
 

* * * * * * 
 

 (8)  When any party, or the clerk, orders a portion of the transcript that contains 
words presented to the trier of fact by audio or video recording, it shall be the 
responsibility of that party or clerk to insure that the transcript contains the part of the 
record containing the identification of the starting and stopping of the portions of the 
recording actually presented as required by V.R.Cr.P. 26(e), or to include a clear statement 
identifying those portions in any statement of the evidence or agreed statement prepared in 
accordance with subdivision (c) or (d) of this rule. 

 
Reporter’s Notes—2010 Amendment 

 
 Rule 10(b)(8) is added to supplement V.R.Cr.P. 26(e), 
simultaneously added to provide a procedure that will ensure accurate 
identification of portions of audio and video recordings actually 
presented to the fact-finder at trial. See Reporter’s Notes to V.R.Cr.P. 
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26(e).  That rule makes the party offering the evidence responsible for 
making sure that the record will clearly state which portions of the 
recording were presented at trial.  The present amendment requires the 
party or clerk ordering a transcript, a statement of the evidence under 
V.R.A.P. 10(c), or a statement of the case under V.R.A.P. 10(d) to make 
sure that the transcript or statement contains information identifying the 
portions of the recording played, as required by V.R.Cr.P. 26(e). 

 
7.  That § 13A of Administrative Order No. 41 be added to read as follows: 
 

Administrative Order No. 41 
 

LICENSING OF ATTORNEYS 
 

* * * * * * 
 

 § 13A.  Attorneys Completing Study in Government Attorneys’ Offices 
 

 (a)  A nonresident attorney who is not currently suspended or disbarred in any state or the 
District of Columbia and who is completing study pursuant to Rule 7(d) of the Rules of 
Admission to the Bar, or who has completed such study and is awaiting admission to the Vermont 
bar, and  who is working under the supervision of a member of a bar of this state practicing in the 
Office of the Defender General, an office that contracts with the Defender General to provide 
legal services, the Office of the Attorney General, or any State’s Attorney’s Office may, on 
motion by the supervising attorney in the superior court, or a district court, in the county where 
the nonresident attorney is supervised, be permitted to appear in all actions assigned by the 
supervising attorney for a specific designated time period, provided that the supervising attorney 
has attached to the motion a government study licensing card issued to the nonresident attorney as 
provided in subsection (c) of this section.  
 
  (b) The nonresident attorney shall complete under oath and submit to the Court 
Administrator an application on a government study licensing statement form prescribed by the 
Court Administrator, to which shall be attached a Certificate of Good Standing from a state in 
which the applicant is admitted.  No licensing fee shall be required for attorneys permitted to 
practice under this section. 
 
  (c)  Upon the approval of the nonresident attorney’s application, the Court Administrator 
shall issue to the nonresident attorney a government study licensing card indicating the specific 
designated time period for which the card is valid.  The card shall be filed in the court granting the 
motion and in any other court in which the nonresident attorney appears during the designated 
time period. 
 
 (d) Section 13(d) of this Order applies to a nonresident attorney admitted under this 
section. 
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Reporter’s Notes—2010 Amendment 
 

 Section 13A is added to Administrative Order No. 41 to provide a 
procedure under which nonresident attorneys (as defined in § 13(a)) who 
are in good standing in other states and who are performing their three-
month clerkship in Vermont government attorney offices, or who have 
performed the clerkship and are awaiting admission in such an office, may 
be permitted to handle a regular volume of cases without having to file a 
separate motion and licensing statement for each case.  See simultaneous 
amendment of V.R.Cr.P. 44.2(b).  New § 13A(b) requires the filing of a 
“government study” licensing statement application with the Court 
Administrator and waives the $200 fee per case charged for admission pro 
hac vice under § 13 in view of the public nature of the practice.  Upon 
approval of the application and grant of the supervising attorney’s motion 
in the court where the nonresident attorney is supervised, a government 
study licensing card will be issued and filed in any court where the 
nonresident attorney appears for a specified period of time.  The new 
section incorporates § 13(d), requiring the nonresident attorney to comply 
with all applicable Vermont statutes and rules. 

 
8.  That these rules and administrative order, as amended, are prescribed and promulgated 

to become effective on _________, 2010.  The Reporter's Notes are advisory. 
 

9.  That the Chief Justice is authorized to report these amendments to the General 
Assembly in accordance with the provisions of 12 V.S.A. § 1, as amended. 
 

Dated in Chambers at Montpelier, Vermont, this ______ day of ______________, 2010. 
 
 
 

____________________________________ 
      Paul L. Reiber, Chief Justice 
 

____________________________________ 
John A. Dooley, Associate Justice 

 
____________________________________ 

      Denise R. Johnson, Associate Justice 
 
____________________________________ 

      Marilyn S. Skoglund, Associate Justice 
 
____________________________________ 
Brian L. Burgess, Associate Justice 


