Judidal Ethics Committee
Sateof Vermont

Opinion Number 2827-9

Dae May 17, 2004
Theissue you presented to the Judicid Ethics Committee has been researched and
reviewed. Thefallowing isthe Opinion of the Committee on your inquiry.

Quettion Presmnted:
May ajudge publicly endorse anon-partisan bond issue in the judges home town?

Short Answer':

Y es, basad on abdancing of the judgesfirs amendment right of free expression and the
Saesinteres in mantaining an independent and impartid judidary.

Analyss

"Judges do nat forfeit the right to freedom of speech when they assume office” Inthe
Matter of the Disdiplinary Proceeding Againg Sanders 955 P.2d 369, 370 (Wash. 1998), quatedin
opinion Number 2827-6 of the Judicid Ethics Committes, dated March 12, 2003. Thus any
restrictions which burden this fundamentd right, particularly onthe basis of content, face drict
scrutiny. See Republican Party of Minnesotav. White 536 U.S. 765, 774 (2002). In other words,
they mugt be narrowly tailored to advance acompdlling date interest. 1d. a 774-75!

Agang this backdrop we view the limitations on a judge's palitica activity impasad in
Canon 5 of the Vamont Code of Judicid Conduct: "A judge ... shdl refran from ingpproprigte
political activity." Canon 5(a) lists spedific activities ajudge should not engage in and then goes

'White, like most of the casesinvalving the free peech rights of judges, addressed
restrictions on speech in the context of ajudicid dection. Strict scrutiny should apply to aredtriction
that burdensthe fundamentd right of free oeech evenif it isnot in the context of ajudicid dection
campaign, however. The main diginction, asnoted in Sanders, isthet the judicid candidate "hasan
additiond attribute of free expression to weigh in the balance - thet of the dectoratésright to be
informed.” 955 P.2d a 374. But the basc bdancing andysis (i.e, weighing thefirs amendment
rights againg the States interest in an independent and impartid  judiciary under dl the
arcumdances), should bethe same.
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on to establish agenera prohibition on engaging in “any other political activit y."* Arguably, this
languageis broad enough to cover any extra-judicid public Satement ajudge might make on any
public issue. To presarve the condtitutiondity of Canon 5, however, and consigtent with the
reference in the subheading of Canon 5to "inappropriate’ palitica activity, the prohibition on "any
other palitica activity" should belimited to inappropriate politica activity, with inappropriate
defined as paliticd activity which, under dl the circumstances, so heavily implicates the judges
impartidity thet it outweghs the judge's first amendment right to free expresson. See Reporter's
Notes to Canon 5 (dating that purpose of prohibiting political activity by judgesisto prevent
appearance of palitica partidity in judicd actions). As the Washington Supreme Court Sated in
Sanders, 955 P.2d at 374, we nesd "to balance ajudges right to free expression againg the public's
interest in having judgesimpartialy decide cases in accordance with the law.” Only by
incorporating thisbaancing test will the prohibition be narrowly tailored to advance acompdling
dateinterest; Cf. White. 536 U.S. & 775-76 (implicitly assuming that presarving impartidity and
gppearance of impartidity would be compeling Sate interest, but conduding thet rerictionon
judicid candidates ahility to "announce' thar views on any public issues was not anarronly tailored
weay to sarvetha interes).

Although the balancing andysisis necessarily Stuation-specific, some generd guiddines are
possible On the one hand, taking a partisan sand digns ajudge with abroad group of peoplewith
positions on abroad range of issues, any number of which arelikely to beinvolved inlawsits before
thejudge. Thus, the negative implications for impartidity and the gppearance of impartidity are
likdly to be rdatively weighty. On the other hand, articulaing a particular stand on anarrow, specific
non-partisen issue does not dign the judge with any group beyond that narrow issue, and istherefore
not likdy to implicate the judge's impartidity unlessthat narrow issue ends up in the judge's court.
To the extent that the judge's sand does dlign the judge with agroup thet isinvolved with abroader
range of issues, or to the extent that the specific issue on whi ch the judge expresses an opinionis
likdly to end up in the judgés court, the baancing would haveto reflect these drcumstances

Thereisone ather consideration, based on the secondary purpase of Canon 5sprohibition on
politicd activities as statedin the Reporter's Notes: "to prevent the appearance of judidd influence
on paliticd activity." Inlight of this concern, when ajudge condudesthat it is appropriateto tekea
stand onanarrow public issue, it is probably agood ideato teke thet sand in away that does not
unduly emphasize the judge's position, to make it dear that thejudgeis taking thestand asan
individua member of the community rather then asjudge.

*Thereis an exception for political activity on behdlf of meesuresto improvethe law, the legd
sysem, or the adminigtration of justice; but this exoeption does nat goply here.

68



Membersaf the Judicid Ethics Advisory Committee

Hon. Richard W. Norton, Vice Chair

Hon. Theresa S. DiMauro

Douglas C. Pierson, Esqg.

Hon. George K. Belcher

Douglas Richards (Chairman) resigned



