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Before the Court is a motion filed by the Town of Derby (“Town”) to dismiss as untimely an appeal
by Kevin Barrup from the Town of Derby Planning Commission’s (‘“Planning Commission”) denial of site
plan approval for the relocation of a car dealership on Mr. Barrup’s property. The Planning Commission
issued its decision denying site plan approval on November 22, 2010, and notice of the decision was received
by Mr. Barrup on November 24, 2010. Mr. Barrup’s notice of appeal was received by the Court on
December 27, 2010.

In order for this Court to have jurisdiction over a dispute involving a decision of a municipal panel, a
prospective appellant must file a notice of appeal “with the clerk of the Environmental Court . . . within 30
days of the date of the . . . decision . . . appealed from.” V.R.E.C.P. 5(b)(1). A prospective appellant can
also ask the Court for permission to have more time to file a notice of appeal. See V.R.E.C.P. 5(b)(1);
V.R.A.P. 4(d). However, without receipt of a timely-filed notice of appeal, this Court does not have
jurisdiction to hear the prospective appellant’s arguments. See, e.g., In re Gulli, 174 Vt. 580, 583 (2002).

Here it is unrefuted that the Planning Commission issued its decision on November 22, 2010.
Within a 30-day period ending on December 22, 2010 Mr. Barrup had the option of filing a notice of appeal
or requesting extra time in which to do so. Mr. Barrup failed to avail himself of either option, instead filing a
late notice of appeal on December 27, 2010.

We cannot accept Mr. Barrup’s argument that the date of the mailing of his notice of appeal, which
he indicates was December 22, should operate as the date of its filing. Our Supreme Court considered and
rejected this same argument as put forth by a self-represented litigant in In re Appeal of LeBlanc. No. 2005-
179, slip op. at 1 (Vt. Nov. 2005) (unpublished mem.). In that decision the Supreme Court explained that “a
notice of appeal is filed on the date that it is received rather than mailed.” Id.; see also Reporter’s Notes,
V.R.E.C.P. 5(b)(1).

Because we lack jurisdiction to hear Mr. Barrup’s late-filed appeal, we GRANT the Town’s motion
to dismiss.
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