STATE OF VERMONT
VERMONT SUPREME COURT
OCTOBER TERM, 2006

Order Promulgating Amendments to the Vermont Rules of Civil Procedure and
The Vermont Rules of Appellate Procedure

Pursuant to Chapter II, Section 37, of the Vermont Constitution and 12 V.S.A. § 1,
it is hereby ordered:

1. That Rule 5(b) and (e) of the Vermont Rules of Civil Procedure be amended
to read as follows (deleted matter overstruck; new matter underlined):

RULE 5. SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS
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(b) Same: How Made. Whenever under theserules Rule 5(a) or 77(d) service
is required or permitted to be made upon a party represented by an attorney the service
shall be made upon the attorney unless service upon the party is ordered by the court.
Service upon the attorney or upon a party shall be made by delivering a copy to the
attorney or party or by mailing it to the attorney or party at the attorney or party's last
known address or, if no address is known, by leaving it with the clerk of the court.

(1) Delivery. Delivery of a copy within this rule means: handing it to the
attorney or to the party; or leaving it at the attorney or party's office with a clerk or
other person in charge thereof; or, if there is no one in charge, leaving it in a
conspicuous place therein; or, if the office is closed or the person to be served
has no office, leaving it at the person's dwelling house or usual place of abode
with some person of suitable age and discretion then residing therein.

(2) _Mailing. Mailing of a copy within this rule means: sending by ordinary
first-class mail; sending by third-party commercial carrier; and, if the party being
served consents in writing, transmission by electronic means. Service by mail or.
by commercial carrier is complete upon mailing or delivery to the carrier. _Service

by electronic means is complete upon transmission, provided that such service is
not effective if the party making service learns that the attempted service did not
reach the party to be served.

(3) Leaving with the Clerk. Leaving a copy with the clerk of the court
within this rule means delivering or mailing the copy to the clerk by any means
permitted for the filing of papers with the clerk under subdivision (e) of this rule.
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(e) Filing With the Court Defined. The filing of papers with the court as
required by these rules shall be made by filing them with the clerk of the court, except
that a judge may permit the papers to be filed with the judge, in which event the judge
shall note thereon the filing date and forthwith transmit them to the office of the clerk.
Filing with the clerk may be accomplished by delivery or by sending the papers by
ordinary first-class mail or by third-party commercial carrier addressed to the clerk,
provided that filing by mail or commercial carrier shall not be timely unless the papers
are received within the time fixed for filing. On request of a party, for good cause shown,
the judge may authorize electronic filing with the clerk in a particular case. Filing with a
judge may be accomplished by any method permitted by the judge. The clerk shall not
refuse to accept for filing any paper presented for that purpose solely because it is not
presented in proper form as required by these rules.
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Reporter’s Notes—2006 Amendment

Rules 5(b) and (e) are amended for consistency with a
2001 amendment of F.R.C.P. 5(b) and for clarity. The
amendments are also intended to form the basis for
consistency between this rule and V.R.A.P. 25. See
Reporter’s Notes toRAP®S Amendment of

The first sentence of Rule 5(b) adopts language of
amended F.R.C.P. 5(b)(1) intended to make clear that the
service provisions of Rule 5(b) apply only to the papers
required by Rules 5(a) and 77(d) —to
t he p a Mhisireg@renient is intended to apply to papers
to be served after service of original process under Rules 4
(summons and complaint) and 4.1 and 4.2 (writs of
attachment and trustee process) and to witness subpoenas
under Rule 45. Cf. Federal AdvisoryCo mmi t t e e
2001 Amendment of F.R.C.P. 5(b)(1). These documents are
directed in the first instance to a specific defendant, trustee,
or witness and contain their own service provisions. Proof of
their service is filed with the court and available to other
parties there.

s Note to

For clarity, Rule 5(b) has been divided into three
paragraphs defining the three forms of service recognized by
the rule. (The provisions of amended V.R.C.P. 5(b) will
govern service under V.R.A.P. 25(b) by virtue of the
incorporation of V.R.C.P. 5in that rule.) Rule 5(b)(1)
carries forward the language of former Rule 5(b) defining
service by delivery. Cf. F.R.C.P.5(b)(2)(A) and F.R.A.P.
25(c)(1)(A). Rule 5(b)(2), derived from F.R.C.P. 5(b)(2)(D)
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and F.R.A.P. 25(c)(1)(B)-(D), defines service by mailing to
include ordinary first-class mail, delivery by a commercial
carrier such as FedEx or UPS, and electronic transmission
(including e-mail or fax) if the other party has consented in
writing to electronic service. Each of these methods of
service is complete upon entrustment of the paper being
served to the means of transmission—the postal service or
carrier, or the —sendl button of the el
rule contains the further proviso that electronic service is not
effective if the serving party learns that the transmission was
not received. This provision, adapted from F.R.C.P. 5(b)(3)
and F.R.A.P. 25(c)(4), reflects a concern that failures of
transmission are still a greater possibility with e-mail and fax
than with hard-copy delivery. While the risk of nondelivery
initially is on the party served, who has consented, the
serving party with actual knowledge of the nondelivery (for
example, by automatic notification through the sending e-mail
program) must make a further effort to complete service by
an effective means. See Federal Advisory Committee's
Notes to 2001 Amendment of F.R.C.P. 5(b)(3) and 2002
Amendment of F.R.A.P. 25(c)(4).

Rule 5(b)(3), defining service by leaving with the clerk,
is added for balance and clarity and for consistency with the
simultaneous amendments of V.R.C.P. 5(e) and V.R.A.P.
25(a).

Rule 5(e) is amended to make clear that a paper
required to be served under Rule 5(a) and to be filed under
Rule 5(d) may be filed either by delivery or by first-class mail
or commercial carrier, provided that the papers are received
by the filing deadline. For now, the rule does not provide
generally for electronic filing with the clerk, pending further
development of the electronic capabilities of the court
system, but, in line with current practice, the judge may
permit such filing (including fax filing) in a particular case on a
showing of good cause. The amendment also makes clear
that a judge, in permitting filing with her or him, may provide
for any appropriate method of filing. Note that Rule 77(a)
provides that the superior courts shall be deemed always
open for the filing of pleadings and other papers. Though
delivery to the clerk would normally be by leaving the paper
witharesponsi ble person in the clerk’”s off
normal business hours provided by Rule 77(c), in a case of
great urgency the serving party may seek to find a clerk or
deputy, or a judge, for a filing when the office is closed. See
Reporter’ sRCOBUHa3 t o V



2. That Rule 6(a) and (e) of the Vermont Rules of Civil Procedure be amended
to read as follows (deleted matter overstruck; new matter underlined):

RULE 6. TIME

(@) Computation. In computing any period of time prescribed or allowed by
these rules, by order of court, or by any applicable statute, the day of the act, event, or
default from which the designated period of time begins to run shall not be included. The
last day of the period so computed shall be included, unless it is a Saturday, a
Sunday, or a State or federal legal holiday, or, when the act to be done is the filing of
some paper in court, a day on which weather or other conditions have made the office of
the clerk inaccessible, in which event the period runs until the end of the next day

which is not one of the aforementioned days. When-the-period-of-timeprescribed-or-
allowed-sless-than-11-daysintermediate Saturdays, Sundays, and legal holidays shall

be excluded in the computation, when the period of time prescribed or allowed, not
including any calendar days added in accordance with subdivision (e) of this rule, is less

than 11 days.
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(e) Additional Time After Service by-MaH Under Rule 5(b)(2) or (3).
Whenever a party has the right or is required to do some act or take some proceedings
within a prescribed period after the service of a notice or other paper upon the party and
the notice or paper is served upon the party by-mail under Rule 5(b)(2) or (3), three
calendar days shall be added to the prescribed period after that period has been
computed pursuant to subdivision (a) of this rule unless the notice or other paper is
served by the court or unless a paper served other than by electronic means is received
by the party on the date of service.
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Reporter’s Notes—2006 Amendment

Rule 6 is amended to clarify a problem that has arisen
in the interpretation and amendment of F.R.C.P. 6 and
F.R.A.P. 26(c) and to attain consistency between Rule 6 and
V.R.A.P. 26 and those federal rules.

The amendment of V.R.C.P. 6(a) clarifies the method
of determining the eleven-day cut-off point for the exclusion
of Saturdays, Sundays, and holidays for computation of a
time period. Under the amended rule, the three days (now
—cc a | e n d aie., adt@alcenkecutive dates on a calendar
as opposed to abstract 24-hour units of time) that, pursuant
to Rule 6(e), may be added after service other than by
delivery under Rule 5(b)(1) are not to be treated as part of



the period and so are not subject to the exclusion. Thus, if a

prescribed period ends on a Thursday, the additional three

days, if available under Rule 6(e), would be Friday, Saturday,

and Sunday, and the recipient’s action
Monday. The effect of the amendment is similar to, though

in different language from, a 1996 amendment to the

comparable provision of F.R.A.P. 26(c). See Federal

Advisory Committee’s Note to that amend
amendment will apply to the computation of time periods

under the Vermont Rules of Appellate Procedure by virtue of

the incorporation of V.R.C.P. 6 in V.R.A.P. 26(a).

Rule 6(e) is amended for consistency with a 2001 amendment of F.R.C.P. 6(e),
extending the availability of the three-day extension of a time period for mail service to
service by electronic means and by leaving with the clerk. See Federal Advisory

Committe e’ s Note to that amendment . Service by
simultaneous amendment adding V.R.C.P. 5(b) (2
2006 Amendment of V.R.C.P. 5(b)(2), (3). A conforming amendment is being made
simultaneouslytoV.R.A. P. 26 ( c) . See Reporter’s Notes
V.R.A.P. 26(c). The present amendment makes clear that the additional three days are
—calendar daysl (as defined above), to be add

computed pursuant to Rule 6(a) as amended, supra. They thus include Saturdays,
Sundays, and holidays and are not subject to any exclusion under Rule 6(a).

Amended Rule 6(e) does not apply to service by
delivery under amended Rule 5(b)(1), and so the additional
three days would never be available in such a case.
Amended Rule 6(e) also specifies that the additional days are
not available if —a paper served ot
means is received by the party on t
language would cover not only service by delivery under Rule
5(b)(1) but service by mail or commercial carrier, or by
leaving with the clerk, that reaches the party on the date on
which the paper was mailed or handed to the carrier, or left
with the clerk--acts that constitute service pursuant to Rules
5(b)(2) and (3). The provision is similar to language in
F.R.A.P. 26(c), as amended in 1996.

her
he d

In contrast to F.R.C.P. 5(d) and F.R.A.P. 25(d), which
require filing of a formal certificate or proof of service, both
V.R.C.P. 5(d) and V.R.A.P. 25(c) make filing presumptive
proof of service. Under amended Rule 6(e), the party served
knows the dates of mailing or handing to the carrier, as well
as receipt and must perform any required responsive action
accordingly. The serving party who wishes to know when
the paper was received has the burden of determining that
actual date from the post office, carrier or clerk. Because of



potential technical difficulties with electronic transmission and
its availability on a 24-hour, seven-days-a-week, basis, as
well as to encourage consent to its use, amended Rule 6(e)
adapts from F.R.A.P. 26(c), as amended in 2002, the idea
that the provision is inapplicable to service by electronic

means. See Federal Advisory Committee’

and 2002 Amendments of F.R.A.P. 26(c). In the amended

rule, language added in 1981 to V.R.C.P. 6(e) and V.R.A.P.

26(c), making the three-day provision inapplicable when a

paper is served by the court, 1is
Notes to those amendments. That provision is not contained

in F.R.C.P. 6(e) or F.R.A.P. 26(c).

3. That Rule 50(b) and (c) of the Vermont Rules of Civil Procedure be amended
to read as follows (deleted matter overstruck; new matter underlined):

RULE 50. JUDGMENT AS A MATTER OF LAW IN ACTIONS TRIED BY A JURY;
ALTERNATIVE MOTIONS FOR NEW TRIAL; CONDITIONAL RULINGS
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(b) Renewal of Motion for Judgment After Trial; Alternative Motion for New
Trial. Whenever a motion for judgment as a matter of law made at the close of all the
evidence is denied or for any reason is not granted, the court is deemed to have
submitted the action to the jury subject to a later determination of the legal questions
raised by the motion. Such a motion may be renewed by service-and filing not later than
10 days after entry of judgment. Renewal of the motion is necessary to appeal from a
denial of or a failure to grant a motion for judgment as a matter of law. A motion for a
new trial under Rule 59 may be joined with renewal of the motion, or a new trial may be
requested in the alternative. If a verdict was returned, the court may, in disposing of the
renewed motion, allow the judgment to stand or may reopen the judgment and either
order a new trial or direct the entry of judgment as a matter of law. If no verdict was
returned the court may, in disposing of the renewed motion, direct the entry of judgment
as a matter of law or may order a new trial.

(c) Same: Conditional Rulings on Grant of Motion for Judgment as a Matter
of Law.

(1) If the renewed motion for judgment as a matter of law is granted, the court
shall also rule on the motion for a new trial, if any, by determining whether it should be
granted if the judgment is thereafter vacated or reversed, and shall specify the grounds
for granting or denying the motion for the new trial. If the motion for a new trial is thus
conditionally granted, the order thereon does not affect the finality of the judgment. In
case the motion for a new trial has been conditionally granted and the judgment is
reversed on appeal, the new trial shall proceed unless the appellate court has otherwise
ordered. In case the motion for a new trial has been conditionally denied, the appellee
on appeal may assert error in that denial; and if the judgment is reversed on appeal,

ret ai
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subsequent proceedings shall be in accordance with the order of the appellate court.

(2) The party against whom judgment as a matter of law has been granted may
serve file a motion for a new trial pursuant to Rule 59 not later than 10 days after entry of
the judgment.
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Reporter’s Notes—2006 Amendment

Rules 50(b) and (c) are amended for conformity with
the Federal Rules and to establish internal consistency within
the Vermont Rules of Civil and Appellate Procedure.
Motions under a number of the Vermont Rules of Civil and
Appellate Procedure terminate the running of the filing for
time to appeal under V.R.A.P. 4 or have the similar effect.
These rules use a variety of terminology to define the time
that triggers that effect——s er ve, Il —f il e, I —made. | Se
V.R.C.P. 50(b), (c), 52(a), 59(b), (c), (e), and 60(b), and
V.R.A.P.5(b) and 5.1(a). In 1995 amendments, the
common usage —filell or —filingl was ado
comparable Federal Rules. A recent three-justice decision
from the Vermont Supreme Court, however, has interpreted
the language of Rule 59(e) calling for service of a motion to
alter a judgment no later than 10 days after entry of judgment
to mean that the motion must be filed no later than 10 days
after entry of judgment. Roy v. Gorczyk, Docket No.
2004-128 (November 10, 2004).  Accordingly, for
consistency and to follow the result of Roy v. Gorczyk, the
above-referenced provisions of the Vermont Rules of Civil
and Appellate Procedure are being simultaneously amended
to use the term —filel or its wvariants.

4. That Rule 52(b) of the Vermont Rules of Civil Procedure be amended to read
as follows (deleted matter overstruck; new matter underlined):

RULE 52. FINDINGS BY THE COURT
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(b) Amendment. Upon motion of a party made-filed not later than 10 days after
entry of judgment the court may amend its findings or make additional findings and may
amend the judgment accordingly. The motion may be made with a motion for a new trial
pursuant to Rule 59. When findings of fact are made in actions tried by the court without
a jury, the question of the sufficiency of the evidence to support the findings may
thereafter be raised whether or not the party raising the question has made in the
superior court an objection to such findings or has made a motion to amend them or a



motion for judgment.
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Reporter’s Notes—2006 Amendment

Rule 52(b) is amended for conformity with the Federal
Rules and to establish internal consistency within the
Vermont Rules of Civil and Appellate Procedure. See
Reporter’s Notes to simultaneous amendm
50(b) and (c).

5. That Rule 58 of the Vermont Rules of Civil Procedure be amended to read as
follows (deleted matter overstruck; new matter underlined):

RULE 58. ENTRY OF JUDGMENT

(a) Separate Document. Every judgment and amended judgment shall be
set forth on a separate document, except an order disposing of a motion listed in Rule
4(b)(1)-(7) of the Vermont Rules of Appellate Procedure that terminates the running of
the time for appeal.

(b) Preparation, Entry, and Effect of Judgment. Subject to the provisions of
Rule 54(b), upon the verdict of a jury, or upon a decision by the court granting or denying
relief, the clerk, unless the Presiding Judge otherwise orders, shall forthwith prepare the
judgment without awaiting any direction by the court. The Presiding Judge shall
promptly approve and sign the judgment, and the clerk shall thereupon enter it. Every
judgment-shall-be-setforth-on-a-separate-document: A judgment is effective only when
so-setforth-and entered as provided in Rule 79(a) and, if subdivision (a) of this rule
requires the judgment to be set forth on a separate document, when the earlier of these
events occurs: (1) the judgment is set forth on the separate document, or (2) 150 days
have run from the entry of the judgment as provided in Rule 79(a).

(c) Costor Fee Awards. Entry of the judgment shall not be delayed, nor the
time for appeal extended, for the taxing of costs or the award of attorneys' fees, except
that, when a timely motion for attorneys' fees is made under Rule 54(d)(2), the court,
before a notice of appeal has been filed and has become effective, may order that the
motion have the same effect under Rule 4 of the Vermont Rules of Appellate Procedure
as a timely motion under Rule 59.

(d) Form of Judgment. Attorneys shall submit forms of judgment upon
direction of the Presiding Judge. A form of judgment submitted in accordance with this
rule shall be served upon all opposing parties, who shall file any objections to the
judgment proposed within five days of service upon them unless the Presiding Judge
orders such objections to be filed earlier.




Reporter’s Notes—2006 Amendment

Rule 58 is amended simultaneously with V.R.A.P. 4 for
consistency with the 2002 amendments of the Federal Rules
of Civil and Appellate Procedure. Amended V.R.C.P. 58
retains the style of the former Vermont rule but embodies the
principal elements of the federal amendments. The rule has
been divided into subdivisions for greater clarity as well as for
consistency with the federal amendments.

Rule 58(a) carries forward the requirement of the
former rule that a judgment be set forth in a separate
document but follows amended F.R.C.P. 58(a) in excepting
from the requirement those motions that terminate the
running of the time for appeal under amended V.R.A.P.
4b)(1)-(7). See Reporter’s Notes to 2002 Amenc{
V.R. C. P. 58; Federal Advisory Committee
amendment of F.R.C.P. 58(a).

Rule 58(b) adapts provisions of amended F.R.C.P. 58

to make clear that a judgmentis —e f f ecti vel when it i s ¢
on the docket and when a separate judgment document, if
required by Rule 58(a), is created. In a case where such a
document is required but, for whatever reason, has not been
created within 150 dahegidgmdnt t he cl er k' s
on the docket, the judgment becomes effective automatically.

See further discussion in Reporter’s No
Amendment adding V.R.A.P. 4(e)(1). Th
was eliminated from the federal rule because of difficulties
in applying it in certain cases such as interlocutory appeals
that have not been a problem in Vermont practice. See
Federal Advisory Committee’s Note to 20
F.R.C.P.58(b). The amended Vermont rule carries forward
the requirement of the former rule that the Presiding Judge
approve the form of judgment before entry regardless of the
type of judgment, in contrast to the provision of the federal
rule that the clerk is to enter judgment in case of a general
verdict or a court decision awarding only costs or a sum
certain or denying al/l relief. See Rep
amendment of V.R.C.P. 58.

Rule 58(c) carries forward language of the present
rule. Cf. F.R.C.P. 58(c).

Rule 58(d) carries forward language of the present

Vermont rule, in contrast to amended F.R.C.P. 58(d), which
substitutes a provision permitting the parties to request that a

9



separate form of judgment be prepared for the more stringent

federal provision designed to make preparation of forms of

judgment by the lawyers the exception. See Reporter’ s

Notes to V.R.C.P. 58, Federal Advisory
2002 Amendment of F.R.C.P. 58.

6. That Rule 59(b), (c), and (e) of the Vermont Rules of Civil Procedure be
amended to read as follows (deleted matter overstruck; new matter underlined):

RULE 59. NEW TRIALS; AMENDMENT OF JUDGMENTS
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(b) Time for Motion. A motion for a new trial shall be served filed not later than
10 days after the entry of the judgment.

(c) Time for Serving Affidavits. When a motion for new trial is based upon
affidavits they shall be served filed with the motion. The opposing party has 10 days
after sueh service of the motion within which to serve file opposing affidavits, which
period may be extended for an additional period not exceeding 20 days either by the
court before which the action has been tried for good cause shown or by the parties by
written stipulation. Such court may permit reply affidavits.
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(e) Motion to Alter or Amend a Judgment. A motion to alter or amend the
judgment shall be served filed not later than 10 days after entry of the judgment.
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Reporter’s Notes—2006 Amendment

Rules 59(b), (c), (e), are amended for conformity with
the Federal Rules and to establish internal consistency within

the Vermont Rules of Civil and Appellate Procedure. See
Reporter’s Notes to simultaneous amendm

50(b) and (c).

7. That Rule 60(b) of the Vermont Rules of Civil Procedure be amended to read
as follows (deleted matter overstruck; new matter underlined):

RULE 60. RELIEF FROM JUDGMENT OR ORDER
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(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence,;
Fraud, Etc. On motion and upon such terms as are just, the court may relieve a party

10



or a party's legal representative from a final judgment, order, or proceeding for the
following reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2) newly
discovered evidence which by due diligence could not have been discovered in time to
move for a new trial under Rule 59(b); (3) fraud (whether heretofore denominated
intrinsic or extrinsic), misrepresentation, or other misconduct of an adverse party; (4) the
judgment is void; (5) the judgment has been satisfied, released, or discharged, or a prior
judgment upon which it is based has been reversed or otherwise vacated, or it is no
longer equitable that the judgment should have prospective application; or (6) any other
reason justifying relief from the operation of the judgment. The motion shall be made-
filed within a reasonable time, and for reasons (1), (2), and (3) not more than one year
after the judgment, order, or proceeding was entered or taken. A motion under this
subdivision (b) does not affect the finality of a judgment or suspend its operation. This
rule does not limit the power of a court to entertain an independent action to relieve a
party from a judgment, order, or proceeding, or to set aside a judgment for fraud upon
the court. Writs of coram nobis, coram vobis, audita querela, and bills of review and bills
in the nature of bills of review are abolished as means of reopening judgments entered
under these rules, and the procedure for obtaining any relief from a judgment shall be by
motion as prescribed in these rules or by an independent action.

Reporter’s Notes—2006 Amendment

Rule 60(b) is amended for conformity with the Federal
Rules and to establish internal consistency within the
Vermont Rules of Civil and Appellate Procedure. See
Reporter’s Notes to simultaneous amendm
50(b) and (c).

8. That Rule 4 of the Vermont Rules of Appellate Procedure be amended to
read as follows (deleted matter overstruck; new matter underlined):

RULE 4. APPEAL AS OF RIGHT—WHEN TAKEN

(a) Time for Filing a Notice of Appeal. In any civil or criminal case in which
an appeal is permitted by law as of right, the notice of appeal required by Rule 3 shall be
filed with the clerk of the superior or district court within 30 days of the date of the entry
of the judgment or order appealed from, except that an appeal by the state in a criminal
case shall be taken within seven days of the date of the entry of the judgment or order
appealed from. A notice of appeal filed after the announcement of a decision, sentence
or order but before entry of the judgment or order shall be treated as filed after such
entry and on the day thereof. If a notice of appeal is mistakenly filed in the Supreme
Court, the clerk of the Supreme Court shall note thereon the date on which it was
received and transmit it to the clerk of the superior or district court, and it shall be
deemed filed in the superior or district court on the date so noted. If a timely notice of
appeal is filed by a party, any other party may file and serve a notice of appeal within 14
days of the date on which the first notice of appeal was filed, or within the time otherwise
prescribed by this rule, whichever period last expires. In any criminal case resulting in a
sentence of life imprisonment where the defendant has not waived appeal, the state

11



may file a notice of appeal within 30 days of the date of the entry of judgment.

(b) Effect of Certain Motions on Time for Filing. The running of the time for
filing a notice of appeal is terminated as to all parties by a timely motion filed in the
superior or district court by any party pursuant to the provisions of the Rules of Civil
Procedure; or the Rules of Criminal Procedure-e+DBistrict Court-CivilRules hereafter
enumerated in this sentence, and the full time for appeal fixed by this rule commences
to run and is to be computed from entry of any of the following orders made upon a
timely motion under such rules: (1) granting or denying a motion for judgment under Civil
Rule 50(b); (2) denying a motion under Civil Rule 50(c)(2) for a new trial; (3) granting or
denying a motion under Civil Rule 52(b) to amend or make additional findings of fact,
whether or not an alteration of the judgment would be required if the motion is granted,;
(4) granting or denying a motion for attorney
so orders in accordance with Civil Rule 58; {4)(5) granting or denying a motion under
Civil Rule 59 to alter or amend the judgment; {5}(6) denying a motion for new trial under
Civil Rule 59; (6)(7) granting or denying a motion for relief under Civil Rule 60 if the
motion under this subdivision is filed no later than 10 days after the judgment is entered,
provided that if the order is one denying a motion under Civil Rule 60(b) for relief from a
default judgment, the motion under this subdivision need only be timely under that rule;
£A(8) denying a motion for judgment of acquittal after verdict under Criminal Rule 29(c);
£8)(9) denying a motion for new trial under Criminal Rule 33 on any ground other than
newly discovered evidence; {9)(10) denying a motion in arrest of judgment under
Criminal Rule 34; {36)(11) granting or denying a motion to modify a sentence when filed
by a prosecuting attorney under Criminal Rule 35(c). Denial of a motion for new trial
under Criminal Rule 33 based on the ground of newly discovered evidence will similarly
extend the time for appeal if the motion is made before or within 30 days after entry of
judgment. A notice of appeal filed before the making or disposition of any of the above
motions shall have no effect when filed. It shall be effective when the motion is decided

unless thereafter withdrawn. Adjudgmentororderis-entered-withinthe-meaning-ofthis-
o Lin the. civil iinal docket.

(c) _Reopening the Time to File an Appeal. In any civil action, the superior or
district court, if it finds (a) that a party entitled to notice of the entry of a judgment or
order did not receive such notice from the clerk or any party within 21 days of its entry
and (b) that no party would be prejudiced, may, upon motion filed within 90 days of entry
of the judgment or order or within 7 days of receipt of such notice, whichever is earlier,
reopen the time for appeal for a period of 14 days from the date of entry of the order
reopening the time for appeal.

(d) Motion for Extension of Time. The superior or district court may extend

the t|me for f|I|ng the notice of appeal by—any—eaﬁy—@a—tepgeed—eause—mth—epwmheut—

the time prescribed by subdivision (a) of this rule expires and, regardless of whether the
motion is filed before or during that 30-day period, the party shows excusable neglect or
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good cause. A motion filed before the time prescribed by subdivision (a) of this rule
expires may be ex parte unless the court requires otherwise. If the motion is filed after
the time prescribed by subdivision (a), hotice must be given to the other parties by
service in accordance with Rule 25(b). No sueh extension under this subdivision shall
exceed 30 days past the time originally prescribed by this subdivision (a) or 10 days
from the date of entry of the order granting the motion, whichever occurs later.

(e) Entry Defined.

(1) A judgment or order in a civil action is entered within the meaning of
this rule when it is entered in the civil docket under Civil Rule 79(a) and, if Civil
Rule 58(a) requires the judgment to be set forth on a separate document, when
the earlier of these events occurs: (1) the judgment is set forth on the separate
document, or (2) 150 days have run from the entry of the judgment under Civil
Rule 79(a). The failure to set forth a judgment or order on a separate document
when required by Civil Rule 58(a) does not affect the validity of an appeal from
that judgment or order.

(2) A judgment or order in a criminal case is entered within the meaning
of this rule when it is entered in the criminal docket.

Reporter’s Notes—2006 Amendment

Rule 4 is amended for consistency with recent
amendments of the Federal Rules of Civil and Appellate
Procedure. The Vermont amendments retain the style of the
former Vermont rule but embody the principal elements of the
federal amendments. In particular, the Vermont rule
continues to combine provisions for civil and criminal
appeals, which remain separated in the federal rule. The rule
has been divided into subdivisions for greater clarity as well
as for consistency with the federal amendments.

Rule 4(a) carries forward the language of the first
paragraph of former V.R.A.P. 4 without change.

In Rule 4(b), the second paragraph of former V.R.A.P.
4, an obsolete reference to the District Court Civil Rules,
abrogated in 2002, is deleted. Two additions to the list of
motions in civil actions that terminate the running of the time
for appeal have been adapted from F.R.A.P. 4(a)(4) as
amended in 1993. See Feder al Advisory
to 1993 Amendments of F.R.A.P. 4(a)(4). New clause (4)
adds motions under V.R.C.P. 54(d) that, by order of the trial
court, may have that effect. New clause (7) adds all motions
under V.R.C.P. 60 that are made within 10 days after entry of
judgment. The amendment preserves the effect of former
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clause (6) of V.R.A.P. 4 by allowing the denial of a motion

under V.R.C.P. 55(c) and 60(b) for relief from a default

judgment to terminate the time for appeal as long as the

motion was timely under V.R.C.P. 60(b). The purpose is to

allow a hearing in the trial court on such a Rule 60(b) motion

without the necessity for remand. See
V.R.C.P. 55(c); 1992 Amendment of V.R.A.P. 4. Of course,

if the time for appeal under Rule 4(a), and any reopening or

extension under Rule 4(c) or (d), has run when a still timely

Rule 60(b) motion is made, there is no pending appeal to

terminate. A new appeal period may run from the trial

court’s decision on that motion. The fi
former second paragraph, defining entry of a judgment or

order, has been deleted and is carried forward in modified

form in new Rule 4(e).

Rule 4(c) carries forward the language of the third
paragraph of former V.R.A.P. 4 without change. Cf. F.R.A.P.
4(a)(6), which, however, allows the motion to be filed within
180, rather than 90, days after entry of judgment.

Rule 4(d), the fourth paragraph of former V.R.A.P. 4, is
amended to adapt language of F.R.A.P. 4(a)(5) as amended
in 2002. The amendment eliminates an artificial and
confusing distinction between the procedure for allowing
—good causel orctlxasstabéebasigséefor gr a
an extension of time. Now, either may be a ground for
extension, whether the motion is made while the original time
for appeal under Rule 4(a) is still running or is made during
the 30-day period after that time has run. See Federal
Advi sory Committee’s Note to 2002 Amend
4(a)(5). The amended rule adapts federal language
regarding motion and notice, but the effect is the same as
that under the former rule. Though either good cause or
excusable neglect may be a ground if asserted within the
permitted period, the Federal Advisory
makes clear that the two grounds continue to reflect different
standards. Good cause refers to situations in which there is
no fault on t-heg., falre of the Postal par t
Service to deliver the notice of appeal. Excusable neglect
assumes fault on the part of the movant. In recent
decisions, the Vermont Supreme Court has followed the lead
of a number of federal courts of appeal in applying the
excusabl e neglect standard very stric
facto enlargement of theappeal-f i | i ng ti me Ino si xty
re Town of Killington, 2003 VT 87A, 11 17, 19, 176 Vt. 60,
838 A.2d 98, (internal office procedure breakdown not

tly
a

I’
days
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excusable neglect as matter of law); Bergeron v. Boyle,

2003 vT1T 89, T 22, 176 Vt. 78, 838 A.2d
vacation and internal office procedure breakdown not

excusable neglect); In re Lund, 2004 VT 55, § 7, 177 Vt. 465,

857 A.2d 279 (mem.) (mistaken reading of rule not excusable

neglect).

New Rule 4(e)(1) adapts the civil actions portion of the
last sentence of the second paragraph of former V.R.A.P. 4
to conform to a simultaneous amendment of F.R.C.P. 58.
V.R.C.P. 58 has been simultaneously amended to the same
effect. See Reporter’s Notes to 2006 A
V.R.C.P. 58. The federal amendments were designed to
resolve several splits among the Courts of Appeals
concerning the interaction of F.R.C.P. 58 and F.R.A.P.
4(a)(7). Under new V.R.A.P. 4(e)(1), similar to amended
F.R.A.P. 4(a)(7)(A), in a civil case a judgment or order that
does not have to be set forth in a separate document under
V.R.C.P. 58(a) is deemed entered when it is entered on the
docket by the clerk pursuant to V.R.C.P. 79(a). If a separate
document is required, entry of the judgment also requires
either that the document be created or that 150 days have
run from the initial entry on the docket by the clerk. The
—capl is designed to —ensure that the p
forever to appeal (or to bring a post-judgment motion) when a
court fails to set forth a judgment or order on a separate
document in violation of V.R.C.P. 58(a). The final sentence
of the new rule, adopted from amended F.R.A.P. 4(a)(7)(B),
is intended to make clear, as held by the Supreme Court in
Bankers Trust Co. v. Mallis, 435 U.S. 381 (1978) (per
curiam), that the separate judgment requirement of
V.R.C.P. 58 (a) may be waived by the appellant. If an
appellant takes advantage of the waiver provision,
presumably the appeal may be brought at any time within the
150-day —capll peri odederalRleisery generall vy,
Commi ttee’s Note to 2002 Amendment of F

New Rule 4(e)(2) incorporates without change the
provision of the last sentence of the second paragraph of

former Rule 4 pertaining to criminal appeals and is virtually
identical to F.R.A.P. 4(b)(6).

9. That Rule 5(b)(1) of the Vermont Rules of Appellate Procedure be amended
to read as follows (deleted matter overstruck; new matter underlined):

RULE 5. APPEALS BEFORE FINAL JUDGMENT
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(b) Appeal of Interlocutory Order by Permission
(1) Motion for Permission to Appeal. ...

The motion shall be made-filed within 10 days after the entry of the order
or ruling appealed from except that a motion made by the state in a criminal
action shall be made filed within seven days after the decision, judgment or order
appealed from.

k*khkkkkkkkkkk

Reporter’s Notes—2006 Amendment

Rule 5(b)(1) is amended for conformity with the
Federal Rules and to establish internal consistency within the
Vermont Rules of Civil and Appellate Procedure. See
Re por t e stosimukbodowes amendments of V.R.C.P.

50(b) and (c).

10. That Rule 5.1(a) of the Vermont Rules of Appellate Procedure be amended
to read as follows (deleted matter overstruck; new matter underlined):

RULE 5.1. APPEALS OF COLLATERAL FINAL ORDERS

(@) Motion for Permission to Appeal. ... .

The motion shall be made filed within 10 days after the entry of the order or ruling
appealed from. ... .

kkkkkkkkkkkk

Reporter’s Notes—2006 Amendment

Rule 5.1(a) is amended for conformity with the Federal
Rules and to establish internal consistency within the
Vermont Rules of Civil and Appellate Procedure. See
Re p o r tates to simukbneous amendments of V.R.C.P.
50(b) and (c).

11. That Rule 25 of the Vermont Rules of Appellate Procedure be amended to
read as follows (deleted matter overstruck; new matter underlined):
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RULE 25. FILING AND SERVICE

(@) Filing. Papers required or permitted to be filed in the Supreme Court shall
be filed with the clerk. Filing may be accomplished by ordinary first-class mail_or by
third-party commercial carrier addressed to the clerk but shall not be timely unless the
papers are received by the clerk within the time fixed for filing, except that briefs and the
printed case shall be deemed filed on the day of mailing or delivery to the carrier. If a
paper requests relief that may be granted by a single justice, the justice may permit the
paper to be filed with the justice by any appropriate method, in which event the justice
shall note thereon the date of filing and shall thereafter transmit it to the clerk.

kkkkkkkkkkkk

(d) Signing of Papers; Representations; Sanctions.

(1) Signing of Papers. Every notice of appeal, brief, motion, and other paper of a

party represented by an attorney shall be signed by at least one attorney of record in his
or her individual name, whose address shall be stated. A party who is not represented
by an attorney shall sign his or her notice of appeal, brief, motion, or other paper and

state his or her address Ihe—s+{g;nafeu+te—ef—an—atteFney—er—paFty—eenemu%es—a—eemﬂeafee—mL

(2) Representations. By presenting to the court (whether by signing, filing,
submitting, or later advocating) a notice of appeal, brief, motion, or other paper, an
attorney or unrepresented party is making the certification provided by Rule 11(b) of the
Rules of Civil Procedure regarding that paper.

(3) _Sanctions. If after notice and a reasonable opportunity to respond, the
Court determines that subdivision 11(b) has been violated, the Court may, subject to the
limitations stated in Rule 11(c) of the Rules of Civil Procedure, impose an appropriate
sanction upon the attorneys, law firms, or parties that have violated subdivision (b) or are
responsible for the violation.

*kkkkkkkkkkk

Reporter’s Notes—2006 Amendment
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Rule 25(a) is amended for conformity with the
simultaneous amendment of V.R.C.P. 5(e), which has been
in turn amended to conform the procedures for filing in the
Superior Court with amendments to V.R.C.P. 5(b) concerning
methods of service. Those amendments were based in part
on the 2002 amendments of F.R.A.P. 25(c
Notes to 2006 Amendments of V.R.C.P. 5(b). Itis not
necessary to adopt those federal amendments in the present
rule, because V.R.A.P. 25(b) already provides for service of
papers on all parties —i n the manner pro
5(b). Note also that V.R.A.P. 25(c) continues to follow
V.R.C.P. 5(d) in providing that filing constitutes proof of
service —unless an adverse party raises
In this respect, the rule continues to differ from F.R.A.P.
25(d), which requires written proof of service. See
Reporter’”s Notes to V.R.A.P. 25(c) .

Rule 25(d), which has no equivalent in the Federal
Rules of Appellate Procedure, has been amended to track
the 1996 amendment of V.R.C.P. 11, consistent with the
original purpose of V.R.A.P. 25(d) —to
sanctions of Civil Rule 11 expressly applicable to the
signature to appellate papers.| See Re
1986 Amendment adding V.R.A.P. 25(d). The present
amendment, by incorporating the present provisions of
V.R.C.P. 11(b) by reference, expands the reach of the
appellate rule to all acts of representation covered by the civil
rule.

12. That Rule 26 of the Vermont Rules of Appellate Procedure be amended to
read as follows (deleted matter overstruck; new matter underlined):

RULE 26. COMPUTATION AND EXTENSION OF TIME

kkkkkkkkkkkk

(c) Additional Time After Service by-MaiH. Whenever a party is required or
permitted to do an act within a prescribed period after service of a paper upon the party
and the paper is served by mai a method provided in Rule 5(b)(2) or (3) of the Rules of
Civil Procedure, 3 three calendar days shall be added to the prescribed period after the
period has been computed pursuant to subdivision (a) of this rule, unless the paper is
served by the Court or unless a paper served other than by electronic means is received
by the party on the date of service.

k*kkkkkkkkkkk

Reporter’s Notes—2006 Amendment
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Rule 26(c) is amended to conform the appellate rule to
the simultaneous amendment of V.R.C.P. 6(e) extending the
availability of the three-day extension of a time period when
service is by mail to service by electronic means and by
|l eaving with the clerk. See Reporter’s
Amendment of V.R.C.P. 6(e).

13. That Rule 27(d) of the Vermont Rules of Appellate Procedure be amended
to read as follows (deleted matter overstruck; new matter underlined):

RULE 27. MOTIONS

kkkkkkkkkkkk

(d) Form of Papers; Number of Copies. All papers relating to motions may be
typewritten. Five-copies One copy shall be filed with the original, but the Court may
require that additional copies be furnished.

Reporter’s Notes—2006 Amendment

Rule 27(d) is amended to reduce from five to one the
number of copies of motion papers that must be filed with the
original. In practice, it is very rare that the additional copies
are needed because almost all motions are decided by a
single justice. As the law clerks have pointed out, a
substantial waste of paper results, which this amendment will
help to abate.

14. That Rule 31(a) of the Vermont Rules of Appellate Procedure be amended
to read as follows (deleted matter overstruck; new matter underlined):

(@) Time for Serving and Filing Briefs. Except as provided in Rule

10.1(a)(2),fthe appel l ant shall serve and file the ar
completion of the record on appeal. The appel

within 21 days after service of the brief of the appellant. The appellant may serve and
file a reply brief within 10 days after service of the brief of the appellee.

kkkkkkkkkkhkk
Reporter’s Notes—2006 Amendment
Rule 31(a) is amended to make clear that the
provision of Rule 10.1(a)(2) allowing 60 days after notice of

the completion of the record when the videotape is the record
is an exceptiontothe normal30-d ay r ul e. The Reporter’ .
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Notes to Rule 10.1(a) as adopted in 1992 state that
—Addi t i o rlkwed t.itoraresure tise attorney had
adequate time to use the videotape and in recognition that
some work on the appeal might have occurred prior to the
record complete date. |l

15. That Rule 31.1 of the Vermont Rules of Appellate Procedure be added to
read as follows:
RULE 31.1. BRIEFS IN DIGITAL FORMAT

(a) Filing Requirement. A party represented by counsel must file one copy of
each brief in Portable Document Format (PDF) in addition to the number of paper copies
required by Rule 31(b), unless counsel certifies that submission of a brief as a PDF
document is not practical or would constitute a hardship. Upon such a certification,
counsel may submit an electronic version of the brief using WordPerfect or Microsoft
Word software. The electronic version of the brief may be submitted on a disk, CD-ROM,
or as an attachment to an email message to the Vermont Supreme Court's email filing
address. If counsel certifies that any form of electronic submission is not practical or
would constitute a hardship, counsel must file one unbound copy of the paper brief in
addition to the required number of paper copies. A party not represented by counsel
must file one copy of each brief in electronic or unbound paper format in addition to the
required number of paper copies.

(b) Content. The electronic file must contain the entire brief as defined in Rule 28
and may, but need not, contain the appendix and printed case. An electronic brief
may contain live links to portions of the record or to authorities cited in the brief.

(c) Time for Filing. The electronic version of a brief required by this rule must be
filed and served no later than the time for filing the paper copies required by Rule 31(a).

(d) Virus Protection. Each party submitting an electronic brief on a disk,
CD-ROM or as an email attachment must certify that the electronic file has been
scanned for viruses and that no virus has been detected.

(e) Identifying Information. A party submitting an electronic brief shall provide
the following identifying information typed on a label affixed to a disk or CD-ROM, or

placed in the —Subjectl emaltiReahsmiisax of t he he
attachment: the docket number; the name of the party on whose behalf the brief is filed;

the nature of the brief, I .e., —appellant’”s b
—amicus briefll; and-ROMissulbmattedeo thelCeurt.dlitsek or CD

electronic version of the brief is in a format other than PDF, the label must also identify
the format of the file.

(f) Corrections. If an electronic brief is corrected, a new disk, CD-ROM, or email

attachment with the corrected version shall be submitted, and the label shall add the
date the corrected version is submitted to the Court.
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Reporter’s Notes

Rule 31.1 is added to require a party represented by
counsel t o $hbridfly electromit meprs unlegs’
counsel certifies that electronic filing would be impractical or
a hardship. The purpose of the rule is to reflect the reality
that the justices of the Supreme Court and their clerks
increasingly use a variety of electronic means to access and
read material submitted to the Court. Electronic filing will
also permit the Court to increase public access by posting the
briefs on the Judiciary web site. The paper brief will remain
the official copy.

The rule gives preference to PDF documents because
they will be posted in that format. If counsel certifies that
PDF filing would be impractical or a hardship, the brief may
be filed in common word-processing software format. |If
counsel certifies that any electronic filing would be impractical
or a hardship, an additional, unbound, paper copy must be
filed instead. Filing would presumably be deemed
impractical in circumstances of extreme urgency or in case of
a power outage or other equipment failure, or where counsel
sought to incorporate links or other matter that could not be
accommodated in PDF format. It might be appropriate to
claim hardship where the circumstances of counsel were
such that the appropriate hardware or software was not
available. The rule provides that an unrepresented party
may file an additional copy by any permitted means.

Rules 31.1(a)-(c) incorporate the relevant provisions of
Rules 28 and 31 as to content, number of copies, and filing
time. Note that Rule 31.1(b) permits live links to be
incorporated in the electronic brief, which may provide a
basis for certifying the need to file a WordPerfect or Word
brief on practical grounds.

Rules 31.1(d)-(f) make specific provisions for virus
protection, labeling, and submission of corrections that are
unigue to the electronic format.

16. That these rules, as amended or added are prescribed and promulgated to
become effective on December 11, 2006. The Reporter's Notes are advisory.

17. That the Chief Justice is authorized to report these amendments to the
General Assembly in accordance with the provisions of 12 V.S.A. 8§ 1, as amended.

Dated in Chambers at Montpelier, Vermont, this 11" day of October, 2006.
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Paul L. Reiber, Chief Justice

John A. Dooley, Associate Justice

Denise R. Johnson, Associate Justice

Marilyn S. Skoglund, Associate Justice

Brian L. Burgess, Associate Justice
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