STATE OF VERMONT
SUPREME COURT
AUGUST TERM

Order Amending Administrative Order No. 38
Pursuant to the Vermont Constitution, Chapter I1, 88 30 and 37, it is hereby ordered:

1. That Administrative Order No. 38 be amended to read as follows (new matter underlined;
deleted matter struck through):

ADMINISTRATIVE ORDER NO. 38. R—U—I:%—FQR—HT—I—I:I—ZA—'I’—I-QN—QIL\LI-DEQ

, - REMOTE

PROCEEDINGS IN THE CRIMINAL DIVISION AND JUVENILE DELINQUENCY
PROCEEDINGS IN THE FAMILY DIVISIONS OF THE SUPERIOR COURT

Section I. Authorizations and Requirements

Notwithstanding any rule or provision to the contrary in the Criminal Division and in juvenile
delinquency proceedings in the Family Division:

(a) Nonevrdentrarv Proceedrnqs thepresrdmg—rerdge—m—dae@nm%wenef—me%epener

In nonevrdentrarv proceedrnqs such as status conferences and other proceedings where the
presence of the defendant is not required by law, on its own motion, the court may:

(1) preside remotely;

(2) require parties, witnesses, counsel, or other necessary persons to participate remotely
by audio or video conference upon reasonable notice.

(b) Evidentiary Proceedings.

In eV|dent|arv proceedrnqs |ncIud|nq shau—exeepteasprowded—rn{%)—use%deo

A 3 :Jury or court
trials, including the jury draw proceedrng contested vrolatron of probatron hearings on the
merits, sentencing hearings, ba A
witheutbaH; and contested Iearl—er—metren hearings mvolvrng wrtnesses whom the defendant has
the right to cross-examine, the court may: -

(1) preside remotely:;

(2) use audio or video may-use-telephone-conferencing technology to effect the appearance
of partres and-certain wrtnesses counsel, or other necessary persons meareerated—rn—faemtres




A
] O Ci v OV vivan e 1Y VAR

(c) Factors. In determining whether to allow a witness to provide testimony by remote audio
or video by agreement of the parties under (b)(2), the court will consider the factors in V.R.C.P.
43.1(c)(6) (video) and V.R.C.P. 43.1(d)(3) and (4) (audio).

Section Il. Technical Standards Videe-Conferencing-Equipment

The technical standards in Administrative Order 47 apply to remote proceedings by video or
audio conference under this Order.




Reporter’s Notes—2022 Amendment

Administrative Order 38 is amended to update its provisions regarding
the use of remote video and audio technology for criminal and delinquency
proceedings. A.O. 38 previously authorized the use of audio and video
technology to secure the presence of defendants and certain witnesses that
were incarcerated. In response to the COVID-19 pandemic, remote
technology was used more broadly to allow the court to preside remotely
and for remote participation by parties, witnesses, counsel, and other
persons. These proceedings were authorized by Administrative Order 49,
15(b). As the Judiciary transitions away from emergency measures
implemented in response to the pandemic, it continues to use remote
technology when appropriate. The amendments authorize a court to preside
remotely and to require parties, witnesses, counsel, and other necessary
persons to participate remotely when the court is conducting a
nonevidentiary proceeding and the defendant’s presence is not required by
law. For evidentiary proceedings, the court may preside remotely, and the
remote participation of others is authorized only upon agreement of the
parties. The rule incorporates the factors in Vermont Rule of Civil
Procedure 43.1 for the court to evaluate whether to allow remote witness
testimony. In Section |1, the technical standards from Administrative Order
47 are incorporated.

2. That this order, as amended, is prescribed and promulgated to become effective September 6,
2022. The Reporter’s Notes are advisory.

3. That the Court finds that this emergency amendment must be promulgated without resort to
the notice and comment procedures set forth in Administrative Order No. 11, to allow the court
to preside remotely and for participation remotely once Administrative Order No. 49 expires.
That the amended order be sent out for comment and the Court’s Advisory Committees on the



Rules of Criminal Procedure and for Family Proceedings are directed to consider any comments,
and report back to the Court on whether to permanently adopt the amendments or make further
changes.

4. That the Chief Justice is authorized to report this amendment to the General Assembly in
accordance with the provisions of 12 V.S.A. § 1, as amended.

Done in Chambers at Montpelier, Vermont, this 9™ day of August, 2022.

Paul L. Reiber, Chief Justice

Harold E. Eaton, Jr., Associate Justice

Signed by the Vermont Supreme Court Karen R. Carroll, Associate Justice

William D. Cohen, Associate Justice

Nancy J. Waples, Associate Justice
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