STATE OF VERMONT
VERMONT SUPREME COURT
AUGUST TERM, 2022

Order Promulgating Amendments to Administrative Order No. 49

Pursuant to the Vermont Constitution, Chapter I1, 8 30 and Administrative Order No. 48, it is
hereby ordered:

1. That Administrative Order No. 49 be amended as follows (new matter underlined; deleted
matter struck through):

1. Due to the outbreak of the novel coronavirus, COVID-19, on March 13, 2020, the
Governor of Vermont declared a state of emergency and instituted evolving limitations
on gatherings in Vermont to promote “social distancing,” thereby mitigating the risk to
the public and limiting the spread of the infection. On March 16, 2020, this Court issued
Administrative Order No. 49 to make temporary changes to court rules and operations in
an effort to continue meeting our constitutional responsibilities while protecting the
health of court personnel, court users, and the public at large. The Court has amended
this Order from time to time to respond to the evolving course of the pandemic and the
Judiciary’s evolving operational adaptations. The Governor of Vermont’s initial
executive order declaring a state of emergency has expired, but public health risks arising
in the specific context of Judiciary operations, while greatly diminished, have not fully
resolved. The purpose of this Administrative Order is to reasonably mitigate health risks
to Judiciary personnel and court users arising from the continued course of the pandemic
in Vermont.

2. For these reasons, the Court hereby declares a judicial emergency pursuant to
Administrative Order 48. The emergency will go into effect immediately and will extend
until August-31 September 30, 2022, unless extended by order of this Court, to allow for
the adoption of permanent rules and policies that originated in this Order and the timely
sunsetting of the Order’s remaining provisions. This Order supersedes any previously

issued administrative directive or order, including orders issued in the Superior Court,
related to COVID-19.




&

4. DELETED.

5. Remote participation in hearings:




. Judicial Bureau. Notwithstanding the provisions of V.R.C.P. 80.6(d)(4) and
V.R.S.C.P. 6(a) or any other rule inconsistent with this order, the hearing officer may
preside remotely and all parties, witnesses, counsel, and other necessary persons must
participate by remote audio or video conference. Any objection to remote
participation must be filed as soon as possible. In assessing the motion, the hearing
officer must consider the factors in V.R.C.P. 43.1(c)(6) (video), (d)(3)(B) and (d)(4)
(audio). If the hearing officer finds that there is good cause to allow in-person
participation, the hearing may be rescheduled as an in-person hearing.




e. The Special Advisory Committee on Remote Hearings, in consultation with
divisional oversight committees, shall make recommendations to the respective
divisional rules committees for permanent rule changes to the rules governing remote
participation in court proceedings.







13.

14.

15.

. DELETED.

Discretion Concerning Oral Arguments in the Supreme Court: Notwithstanding
V.R.A.P. 33.1, V.R.A.P. 34, or any other rule or timeline inconsistent with this order,
the Supreme Court may hold oral arguments remotely by telephone, video or other
electronic means for summary and full-Court proceedings. In addition, in its discretion,
and with notice to the parties, the Court may decide appeals, for summary and full-Court
cases, without argument and on the basis of the briefs. Public access to the remote
hearings will be provided solely through electronic means and no individual, including
registered members of the media, will be admitted to the Supreme Court building.

DELETED.

Committees, Boards, and Commissions Established or Governed by Supreme
Court Rules:

a. Scope: This section applies to the committees, subcommittees, boards, commissions,
and similar bodies (collectively, “committees”) established or governed by the
Supreme Court. This includes those established or governed by the following
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Supreme Court Administrative Orders: 9 (Professional Responsibility Program), 17
(Civil Rules Committee), 20 (Criminal Rules Committee), 23 (Evidence Rules
Committee), 24 (Probate Rules Committee), 29 (Family Rules Committee), 35
(Judicial Ethics Committee), and 40 (Public Access to Court Records Committee). It
also includes those established by the following Supreme Court Rules: Rules of the
Supreme Court for Disciplinary Control of Judges (Judicial Conduct Board), the
Rules of Admission to the Bar (Board of Bar Examiners and Character and Fitness
Committee), and the Rules for Mandatory Continuing Legal Education (Board of
Mandatory Continuing Legal Education).

Continuing Operations: Committees will continue to perform their core functions to
the extent possible consistent with this section and their obligation to mitigate the
risks associated with the COVID-19 pandemic.

Committee Meetings: Committees are authorized to meet remotely, by telephone or
video, and, where required pursuant to applicable rules, must take reasonable steps to
facilitate public observation or participation. They are also authorized to conduct
business by email. Notwithstanding any rule to the contrary, committees may act
through remote means (video, telephone, email) without facilitating public
observation where reasonably necessary to respond to urgent matters. In addition,
assistance panels convened under Rule 4 of Administrative Order 9 may continue to
meet if participation is accomplished through video or audio means and not in person.

Committee Hearings:

i. Inthe discretion of the Board or Committee, and subject to staffing limitations,
probable cause hearings and nonevidentiary hearings may be conducted by the
Judicial Conduct Board, Professional Responsibility Board, Board of Bar
Examiners, and Character and Fitness Committee, or any panels of these
committees, if all persons participate through remote means.

ii. The Judicial Conduct Board, Professional Responsibility Board, Board of Bar
Examiners, and Character and Fitness Committee, or any panels of these
committees, may conduct evidentiary hearings, subject to staffing and resource
availability. To the maximum extent possible, evidentiary hearings should be
conducted using remote video or audio conferencing. Notwithstanding Vermont
Rule of Civil Procedure 43.1 or any other rule inconsistent with this order, a
Board or Panel may preside remotely and may on its own motion require parties,
witnesses, counsel, or other necessary persons to participate or testify by remote
means, subject to participants’ access to adequate means for remote participation.
Any objection to conducting the hearing by video or audio conference must be
filed as soon as possible. In ruling on any objection, the Board or Committee
should consider the factors in Vermont Rule of Civil Procedure 43.1(c)(6) (video)
and Rule 43.1(d)(3) (audio), except the Board or Committee need not find that
any individual is physically unable to be present. If the Board or Committee



allows some or all participants in a hearing to participate or attend physically,
they must follow the protocols for entering judiciary buildings as set forth in § 7.

e. Board of Bar Examiners—Oaths of Admission:
Pursuant to Rule 20(e) of the Vermont Rules for Admission to the Bar, the oath of
admission may be administered by one of the authorized individuals remotely in real
time using video.

f. MCLE Rule Waivers:

For the license renewal period ending June 30, 2020, under the Mandatory

Continuing Legal Education Rules that were in effect through June 30, 2020:

i. The 10-hour limit on the number of self-study hours that can be claimed for a
reporting period, as specified in Mandatory Continuing Legal Education Rules §
5(a)(2), is suspended for the 2018-2020 reporting period.

ii. The limits on the number of hours that can be claimed under § 5(b)(10) for a
reporting period, including both the limits for specific types of activities and the
10-hour limit on the total number of hours for all such activities, are suspended
for the 2018-2020 reporting period.

For the license renewal periods ending June 30, 2021 and June 30, 2022, under the

Mandatory Continuing Legal Education Rules as amended effective July 1, 2020:

iii. The 6-hour limit on the number of hours for programs delivered as Non-
Moderated Programming Without Interactivity that can be claimed for a reporting
period, as specified in Rule 3(A)(3) of Rules of Mandatory Continuing Legal
Education, is suspended for the 2019-2021 and 2020-2022 reporting periods.

iv. The 12-hour minimum number of hours for programs delivered as either
Moderated Programming or Non-Moderated Programming With Interactivity as a
Key Component that must be taken in a reporting period, as specified in Rule
3(A)(2), is suspended for the 2019-2021 and 2020-2022 reporting periods.

v. The limits on the number of hours that can be claimed under all sections of Rule 6
for a reporting period are suspended for the 2019-2021 and 2020-2022 reporting
periods.

g. Email Filings:
Notwithstanding any court rule or administrative order to the contrary, parties may
file documents with any board or committee subject to this rule by email, subject to
the following requirements. Filings must be sent as an attachment to the email address
associated with the board or committee on the Vermont Judiciary web site. The
subject line must indicate the case or subject matter of the filing. Further details
concerning the method of filing by email will be posted on the vermontjudiciary.org
website, and may change from time to time. Parties and lawyers should check the
guidance on the website before filing by email.

h. Permanent Rule Changes:

The committees, boards, and commissions identified above shall review their
governing rules and propose for promulgation any rule changes necessary to enable
the use of remote meetings or proceedings, where applicable; to authorize email
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filings, if the committee, board or commission deems advisable; and to permanently
enable the committee, board, or commission to maintain any temporary operational
changes adopted during this Judicial Emergency they deem advisable.

16. DELETED.

18.
19.
20.

21.

DELETED
DELETED.

Pleading Requirements in Eviction Proceedings:

a.

C.

d.

Notwithstanding the provisions of Rules 8 and 9 of the Vermont Rules of Civil
Procedure, in any action for eviction of a tenant of residential housing filed on or
after March 27, 2020, the plaintiff must attach to the complaint the plaintiff’s
certification that the filing complies with the federal CARES Act. In particular, the
plaintiff must certify either that the plaintiff has complied with the restrictions of the
CARES Act, or that the CARES Act is inapplicable to the property from which
plaintiff seeks to evict a tenant.

Any complaint filed after December 1, 2021, without the certification required in

1 21(a) may be dismissed by the court.

The certification required in § 21(a) must be in substantially the form reflected in

Appendix A to § 21.
Notice of Emergency Rental Assistance.

(1) In any action for eviction of a residential tenant based solely or in part on
nonpayment of rent filed after December 1, 2021, the summons and complaint must
be accompanied by a notice in the form provided in Appendix D concerning the
availability of Vermont Emergency Rental Assistance (VERAP) funds. The notice
must be served as the cover page of the documents, and the sheriff’s return of service
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https://www.vermontjudiciary.org/sites/default/files/documents/Appendix%20A_1.pdf
https://www.vermontjudiciary.org/sites/default/files/documents/Appendix-D-Important-Notice-to-Tenants_0.pdf

must state whether such a notice has been served. A failure to serve the notice may be
corrected within 30 days, or the court may dismiss the case. A failure to serve such a
notice may, if the tenant requests, be grounds to reschedule the rent escrow hearing or
final hearing for up to thirty days to allow the tenant to file a VERAP application.

(2) When sufficient evidence has been submitted that the tenant has applied for
VERAP funds, the court, in its discretion, may take any action that it deems
appropriate in determining the fashioning of a rent escrow order or writ of possession,
including the timing and amount of payment, the timing of issuance of a rent escrow
order, or the timing of issuance of a writ of possession.

Permanent Rule Changes. The Advisory Committee on the Rules of Civil Procedure
shall review the current state of state and federal law concerning eviction proceedings
and propose any necessary changes to the Civil Rules to take effect upon expiration
of this Administrative Order.

22. Pleading Requirements in Foreclosure Proceedings:

a.

Notwithstanding the provisions of Rule 80.1 of the Vermont Rules of Civil
Procedure, in any action for residential foreclosure filed between March 27, 2020,
and December 31, 2020, the plaintiff must attach to the complaint the plaintiff’s
certification that the filing complies with the federal CARES Act and Regulation X,
12 C.F.R. § 1024.39, or that the CARES Act does not apply to the filing.

If the complaint was filed without the certification required in § 22(a), such
certification must be filed with the court by August 14, 2020.

The certification required in § 22(a) must be in substantially the form reflected in
Appendix B to this amendment.

In all foreclosures of a one-to-four-unit residential property filed after the effective
date of this amendment, and prior to midnight, December 31, 2021, the plaintiff shall
attest that the foreclosure filing complies with or is exempt from the requirements of
the Consumer Financial Protection Bureau’s Temporary COVID-19 Procedural
Safeguards Rule at 12 C.F.R. 8 1024.41(f)(3), by completing and filing Appendix C,
a Certification of Compliance with or Exemption from 12 C.F.R. 8 1024.41(f)(3),
with the foreclosure complaint.

In all foreclosures of a one-to-four-unit residential property filed on or after

August 31, 2021, but before the effective date of this amendment, the Plaintiff shall
attest that the foreclosure filing complies with or is exempt from the requirements of
the Consumer Financial Protection Bureau’s Temporary COVID-19 Procedural
Safeguards Rule at 12 C.F.R. § 1024.41(f)(3), by completing and filing Appendix C,
a Certification of Compliance with or Exemption from 12 C.F.R. 8 1024.41(f)(3), no
later than 21 days from the effective date of this amendment.

The action may be subject to dismissal without prejudice for plaintiff’s failure to
comply with 1 22(d) or (e).
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https://www.vermontjudiciary.org/sites/default/files/documents/Appendix%20B.pdf
https://www.vermontjudiciary.org/sites/default/files/documents/APPENDIX%20C%20-%20Certification%20of%20Compliance%20or%20Exemption%20from%2012%20C.F.R.%20%C2%A7%201024.41%28f%29%283%29.pdf

g. Vermont Homeowner Assistance Program (VHAP). The requirements of { 22(g)
apply in all one-to-four-unit residential property foreclosure actions pursuant to 12
V.S.A. 84941 or 12 V.S.A. 8 4945 and residential mobile home replevin actions
pursuant to 9A V.S.A.§ 9-609.

Notice and Pleading Requirement.

For actions filed on or after February 22, 2022, the plaintiff must complete and
file with proof of service of the complaint, a certification in substantially the
form of Appendix E, attesting that the plaintiff served the defendant with
notice of the availability of the VHAP at the time of service of the complaint,
or that § 22(g) does not apply because the subject property is not owned and
occupied by a borrower defendant as a primary residence. The notice must be
in the form provided by Appendix F.

In all pending actions filed before February 22, 2022, the plaintiff must file a
certification in substantially the form of Appendix E within 21 days of
February 22, 2022.

If the plaintiff fails to file the certification required by  22(g)(i), the court may
stay the case until the certification is filed.

Automatic Stay. In any action under § 22(g) where a defendant files a request
to stay, and sends a copy to the plaintiff, representing that the defendant has
submitted a VHAP application and believes the requirements of the program
are met, any entry of judgment, notice of sale, sale of the property, or issuance
of an order of replevin will be automatically stayed without further order of the
court for a period of 60 days from the date the court received the request. The
request need not comply with the requirements of Rule 7 of the Vermont Rules
of Civil Procedure.

Any plaintiff objecting to the 60-day automatic stay may file a motion to
terminate the stay. The court may terminate the stay if it finds that the request
to stay has been filed solely for the purpose of delay, the arrearage exceeds the
$30,000 VHAP program maximum and the defendant is unable to make up the
difference through other sources, or a stay is not necessary for the borrower to
access VHAP funds. If neither party notifies the court of a decision on the
VHAP application prior to the end of the 60-day period or seeks an extension
of the stay, the stay will automatically expire.

If a plaintiff has knowledge that a defendant in the action has applied for
VHAP, the plaintiff must timely inform the court of the pending VHAP
application, and the court may stay the case or take other appropriate action.

Mediation. Unless otherwise agreed by the parties or ordered by the court, a
stay under § 22(g) will not stay an order for foreclosure mediation pursuant to
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https://www.vermontjudiciary.org/sites/default/files/documents/APPENDIX-E-Certification-of-Compliance-with-or-Exemption-from-AO49-22g.pdf
https://www.vermontjudiciary.org/sites/default/files/documents/APPENDIX-F-Notice-to-Homeowner-re_VHAP.pdf

12 V.S.A. § 4632 and the parties may participate in foreclosure mediation
while the stay is in effect.

Iv. Denial of VHAP Application. Upon notice from the plaintiff or the defendant
that the VHAP application has been denied, the court will terminate the stay.

V. Expiration. Paragraph 22(g) will expire on September 30, 2025, or upon notice
to the Court Administrator from the Vermont Housing Finance Agency that
VHAP funding has been exhausted, whichever is earlier. The Court
Administrator will notify members of the Vermont Bar upon receipt of notice
from the Vermont Housing Finance Agency that VHAP funding has been
exhausted.

h. Permanent Rule Changes. The Advisory Committee on Rules of Civil Procedure
shall review the current state of state and federal law concerning foreclosure
proceedings and propose any necessary changes to the Civil Rules to take effect upon
expiration of this Administrative Order.

24. DELETED eff. June 20, 2022.

Explanatory Note—August 9, 2022

The COVID-19 pandemic required the Judiciary to amend procedures
and adapt processes to protect public health while meeting its critical role
in protecting individual rights, maintaining the rule of law, and
administering justice. In response to this challenge, the Judiciary
implemented through this Order public-safety measures and increased use
of remote hearings to protect staff and accommodate individuals who use
Judiciary buildings and services to preserve their rights and to participate
as jury members, among other things. As the pandemic-related risks have
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evolved, the Court has responded by amending the interim measures
included in this Order. The Court is now undertaking the process of
adopting policies and promulgating permanent rules, where appropriate, so
that the temporary measures in Administrative Order 49 can be either
phased out or, where appropriate, incorporated in permanent rules. The
Court is acting in a deliberative manner to accomplish this important
transition. Promulgating permanent rules requires collaboration with
outside partners and time to collect comment from the bar and the public.
Therefore, as detailed below, several provisions of the Order are deleted,
effective September 6, 2022, when permanent amendments will take
effect, and the remaining provisions of the order are extended until
September 30, 2022, to allow for the necessary time to make the
remainder of the transition.

Paragraph 3, related to jury trials, is deleted effective September 6, 2022.
This paragraph currently has four requirements related to jury trials. First,
it requires a unit plan to be approved by the Chief Superior Judge and
Chief of Trial Court Operations prior to conducting jury trials. Under
simultaneously amended Administrative Order 3, the State Court
Administrator will have authority to regulate court operations and can
continue to require the use of unit plans. Second, { 3(b) currently allows
the court to impanel more alternate jurors to accommodate disruptions
from COVID-19 infection or exposure. Simultaneously amended Vermont
Rule of Criminal Procedure 24 will allow the court to impanel as many
jurors as reasonably necessary under the circumstances. See the Reporter’s
Notes to that Rule Amendment. Third,  3(c) allows the Chief Superior
Judge to transfer a proceeding from its original unit to an alternate unit.
This provision will expire without replacement as there are sufficient rules
and statutes on venue change where necessary. Finally, { 3(d) allows
jurors in remote trials to use devices notwithstanding V.R.C.P. 79.2(d)(5).
This allowance was already incorporated into Administrative Order 52
regarding remote civil jury trials.

Most of paragraph 5 regarding remote participation is also deleted
effective September 6, 2022. Remote participation in civil, environmental,
probate, and most family proceedings will be governed by existing
Vermont Rule of Civil Procedure 43.1, subject to any changes that might
result from the work of the Special Advisory Committee on Remote
Hearings. Remote participation in criminal and delinquency proceedings
will be governed by simultaneously amended Administrative Order 38.
Paragraph 5(c), which relates to remote proceedings in the judicial bureau,
remains in effect to allow for consideration and promulgation of
amendments to V.R.S.C.P. 6 and V.R.C.P. 80.6(n), which are currently
out for comment.

Paragraph 6, which provides processes related to email filing and
service, is deleted effective September 6, 2022, when permanent
amendments to Vermont Rule of Civil Procedure 5, Vermont Rule of
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Appellate Procedure 25, and Vermont Rule of Probate Procedure 5 will go
into effect.

Paragraph 7, regarding access to court buildings, is deleted effective
September 6, 2022. Simultaneously amended Administrative Order 3
provides the State Court Administrator with authority to regulate court
operations, including procedures governing entry to and conduct in
judiciary buildings.

Paragraph 8, which suspended strict enforcement of the deadlines related
to public records requests, will expire on September 6, 2022. Paragraphs 9
and 10 will also expire without replacement.

Paragraph 12, regarding oral argument in the Supreme Court, remains
in effect until September 30, 2022, and amended Vermont Rules of
Appellate Procedure 9, 33.1, and 34 will go into effect on October 1,
2022.

Paragraph 13, which governed remote mediation, is deleted effective
September 6, 2022. Permanent amendments to Vermont Rule for Family
Proceedings 18(d)(2) went into effect June 20, 2022.

Paragraph 15 governing committees, boards, and commissions
established by the Supreme Court remains in effect until permanent
amendments can be promulgated.

Paragraph 17, related to notarization and oaths, will expire on September
6, 2022.

Paragraph 20 that required giving priority to juvenile cases and those
involving defendants detained pretrial will expire on September 6, 2022.
These cases should continue to have priority on the courts’ dockets, but it
is not necessary to outline that in an order.

Paragraphs 21 and 22 relate to pleading and notification requirements in
foreclosure and eviction proceedings. The Advisory Committee on the
Vermont Rules of Civil Procedure has proposed the addition of new Rules
9.2 and 9.3, which are currently out for comment. Once permanent rules
are implemented, they can replace the emergency provisions.

2. That the amendment to § 2 extending the emergency to September 30, 2022, be effective
immediately and the remaining amendments to this order be effective September 6, 2022.

3. That the Chief Justice is authorized to report this order to the General Assembly in
accordance with the provisions of 12 V.S.A. § 1, as amended.
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Dated in Chambers at Montpelier, Vermont, this 9" day of August, 2022.

Paul L. Reiber, Chief Justice

Harold E. Eaton, Jr., Associate Justice
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LEX REGNET FI A

Karen R. Carroll, Associate Justice
Signed by the Vermont Supreme Court

William D. Cohen, Associate Justice

Nancy J. Waples, Associate Justice
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