


abandonment of a case or failure to prosecute. V.R.C.P. 41(b). While such an action is generally
disfavored and taken as an action of last resort, the Court has the inherent authority to impose such
remedies where the actions of a party with the burden of proof or production on an issue effectively
abandons it. See, e.g., Emerick v. Town Glastonbury, 173 A.3d 28, 32, 33, 48-50 (2017) (affirming
dismissal when Plaintiff demonstrated a sustained inability to follow court procedure); see also
Involuntary Dismissal of Action, Generally, 24 AM.JUR.2D DISMISSAL 53 (2022) (collecting cases

involving involuntary dismissal).

Weighing Plaintiff’s statements and actions, including but not limited to leaving mid-hearing, making
statements that he was dropping his action, and his in-action following the hearing, the Court finds that
Plaintiff has abandoned the present action, and it concludes that such actions warrant dismissal.
Therefore, the Court grants a dismissal of the present action as a matter of law under V.R.C.P. 41(b)

without prejudice.

The Court does not issue this dismissal lightly but only in light of the totality of the fact and in the
interest of both justice and the preservation of the Court’s authority. While the present case does not
rise to the same factual heights as Emerick, neither does the Court’s remedy in this case, which is to
dismiss without prejudice. This means that Plaintiff may, if he sees fit, re-file this action and attempt
to cure the procedural issues that the Department of Corrections raised at the merits hearing or prepare

to address them through argument.

Nevertheless, Plaintiff’s mid-hearing abandonment of his claim and prosecution merit dismissal
without further proceedings. Plaintiff has had full and fair opportunity to either prosecute his claim or
explain why he abandoned the May 24" hearing. His silence leaves the Court with the sole remedy of

dismissal.

Electronically signed on 7/7/2022 3:41 PM pursuant to V.R.E.F. 9(d)
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Daniel Richardson
Superior Court Judge
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