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The motion is DENIED. 

 

 Twenty-six citizens, collectively “Neighbors for Healthy Communities” (Appellants), 

appeal the District # 5 Environmental Commission’s decision approving the application by North 

East Materials Group, LLC (NEMG) for a hot mix asphalt plant at the Rock of Ages Corporation 

(ROA) quarry in the Town of Barre, Vermont (asphalt plant matter).  NEMG and ROA cross-

appeal.   

 NEMG now moves to exclude all testimony and evidence from Michael Oman with 

respect the issue of traffic under Act 250 Criterion 5.  (Mot. in Limine, filed Apr. 10, 2015).  

NEMG asserts that Mr. Oman’s testimony and evidence “fail nearly every test for expert 

opinion evidence under V.R.E. 702 and Daubert v. Merrel Dow Pharmaceuticals, Inc., 509 U.S. 

579 (1993) and Kumbo Tire Co. v. Carmichael, 526 U.S. 137 (1999), which standards were 

adopted by the Vermont Supreme Court in State v. Streich, 163 Vt. 331, 343 (1995).”  Id.   

Specifically, NEMG argues that Mr. Oman adopts other opinions as his own without 

demonstrating independent judgment, bases his expert testimony on assumptions rather than 

reliable scientific methods, and relies on a study based on data that has not been shown to 

have used reliable methods or applied those methods reliably to the data.  Id. at 4, 6, 7. 

Appellants oppose this motion, and argue that Mr. Oman’s testimony is grounded in the 

analysis of Criterion 5 as established by the Vermont Supreme Court in In re Pilgrim 

Partnership, 153 Vt. 594, 596 (1990) and the analysis of traffic safety mandated by the Vermont 

Agency of Transportation (VTrans).  Appellants refute NEMG’s allegations that Mr. Oman’s 

testimony does not meet the requirements of V.R.E. 702, arguing that he is a highly qualified 

expert and that his testimony and evidence are based on sufficient facts or data and the 
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product of reliable principles and methods, and that Mr. Oman has applied these principles and 

methods reliably to the facts of the case. 

Pursuant to V.R.E. 702, scientific or technical testimony or evidence is admissible if it 

“will assist the trier of fact to understand the evidence or to determine a fact in issue.”  V.R.E. 

702 further states that  

a witness qualified as an expert by knowledge, skill, experience, training, or education, 

may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based 

upon sufficient facts or data, (2) the testimony is the product of reliable principles and 

methods, and (3) the witness has applied the principles and methods reliably to the 

facts of the case. 

This closely follows the federal rule, delineated in Daubert and adopted by the Vermont 

Supreme Court in State v. Brooks, 162 Vt. 26, 30 (1993).  The Daubert standard requires that 

judges act as gatekeepers of expert testimony, admitting it only if it is both reliable and 

relevant.  State v. Scott, 2013 VT 103, ¶ 9, 195 Vt. 330.  NEMG has offered several challenges 

Mr. Oman’s testimony and evidence.  These challenges go to the weight and credibility of that 

testimony and are not sufficient to support an absolute exclusion of Mr. Oman's testimony.  

Contrary to NEMG’s selective reading of the transcript of Mr. Oman’s deposition by NEMG’s 

counsel, Mr. Oman’s expert opinions are based upon sufficient facts, are the product of 

principles and methods Mr. Oman and others in his field rely upon, and Mr. Oman has indicated 

how the application of those principals supports his opinions.  If NEMG wishes to challenge the 

substance of those opinions it must do so through cross-examination or contradictory evidence 

rather than barring Mr. Oman from testifying at the upcoming merits hearing.  NEMG’s motion 

in limine is therefore DENIED. 

 

Electronically signed on April 30, 2015 at 09:34 AM pursuant to V.R.E.F. 7(d). 

 

 

 

_________________________________________ 

Thomas G. Walsh, Judge 

Superior Court, Environmental Division 
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