
STATE OF VERMONT

CIVIL DIVISION

Docket No. 441-5-19 Cncv
SUPERIOR COURT
Chittenden Unit

CHERYL J. BROWN,

Plaintiff,

V.

VERNE BACKUS, MD, MPH, FACOEM
d/b/a Occupational Consultants Inc.

Defendant,

DEFENDANT VERNE BACKUS. MD'S MOTION TO DISMISS
TTNDER V.R.C.P. 12IbR6)

NOW COMES Verne Backus, MD, by and through counsel, Dinse P.O., and

moves, pursuant to V.R.C.P. 12(b)(6), to dismiss the Complaint against him.

Plaintiff Cheryl Brown was involved in a minor two-car accident in 2012 with a

Vermont State Police officer. Unhappy that a Chittenden County Superior Court

jury awarded her zero dollars for her claimed miUion-dollar injuries, see Brown v.

State, 2018 VT 1, 206 Vt. 394, 182 A.Sd 597, Plaintiff has now sued Dr. Backus, who

was retained by the State to conduct a medical examination of Plaintiff. It is

undisputed that Dr. Backus never provided any medical care or treatment to

Plaintiff, and no physician-patient relationship ever existed between them.

Disregarding this inconvenient reahty, Plaintiff has sued Dr. Backus for allegedly

violating two statutes, 12 V.S.A. § 1909 and 21 V.S.A. § 667, neither of which apply

as a matter of law. This suit should be dismissed for failure to state any claim upon
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which relief may be granted.

I. Factual and Procedural Background

Plaintiff was involved in two automobile accidents relevant to this suit. The

first occurred in January 2007. Complaint KH 9, 16. Dr. Backus performed a

medical examination on Plaintiff in November 2008 at the request of the other

driver's insurance company. Id.

Plaintiff was involved in another car accident on May 16, 2012, this time

when her vehicle was lightly rear-ended by a sergeant with the Vermont State

Police. Complaint H 4, Brown, 2018 VT 1, K 2.i Plaintiff sued the State, which

retained Dr. Backus to examine Plaintiff and evaluate her medical conditions and

injuries. See Complaint K 6. When Plaintiff went to Dr. Backus' office on May 13,

2016, she "executed a document" that she alleges was "based on lack of informed

consent" because Dr. Backus was supposedly aware of the examination that he had

performed nearly eight years earlier but did not affirmatively raise that fact with
her. Complaint UK 9, 17, 18. Plaintiff goes on to insist, however, that the injuries

that she sustained in January 2007 "had nothing to do with" her alleged injuries in

2012. Complaint K 16.

Attached hereto as Exhibit A is a copy of the "document" executed by Plaintiff

1 Citations to the Vermont Supreme Court's decision are included for context. They
are not necessary to decide the Motion to Dismiss—because Plaintiff fails to state
a rtlflim within the four corners of the Complaint—but could be the subject of
judicial notice. Kaplan v. Morgan Stanley & Co., 2009 VT 78, K 10 n. 4,186 Vt.
605, 987 A.2d 258 (mem.) ("[I]t is well settled that, in ruling on a Rule 12(b)(6)
motion to dismiss, courts may properly consider matters subject to judicial notice,
such as statutes and regulations, and matters of pubhc record.").
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referred to in her Complaint.^ Titled "Information and Instructions about Your

Independent Medical Examination and Release of Information," it states:

This IME is not a comprehensive medical examination. It will not provide
advice of treatment or substitute for evaluation or treatment by my regular
treating doctor. A patient-physician relationship is not established
between the evaluating physician and myself. Accordingly there is
no patient/physician privilege associated with this evaluation.

Id. (emphasis added). The rest of Exhibit A is the "questionnaire" Plaintiff

completed, which is also incorporated by reference into her Complaint. See

Complaint It 22-23. It is substantially identical to the consent document she

completed in 2008. Exhibit B.

Plaintiffs suit concerning the 2012 accident went to trial. As part of the

State's defense, the sergeant testified that he inadvertently took his foot off of the

brake as he turned to roll down the rear window to provide firesh air to his pohce

dog. Otto, who was riding in the back seat of the vehicle. Brown, 2018 VT 1, H 2.

Plaintiff alleges here (and previously alleged in her appeal) that she first learned of

the existence of a dog in the sergeant's car during the Assistant Attorney General s

2 The Court may consider the documents that are necessarily incorporated by
reference into the Complaint without converting this Motion into a motion for
summary judgment. In re Blow, 2013 VT 75, If 8,194 Vt. 416, 82 A.3d 554
("'[C]ourts must consider the complaint in its entirety, as well as other sources
courts ordinarily examine when ruling on Rule 12(b)(6) motions to dismiss, in
particular, documents incorporated into the complaint by reference, and matters
of which a court may take judicial notice.'" {quoting Tellabs, Inc. v. Makor Issues &
Rights, Ltd., 551 U.S. 308, 322 (2007)); see also 5B Wright & MiUer, Federal
Practice & Procedure § 1357 (3d ed.) (explaining that courts are "not limited to the
four corners of the complaint," and noting that cases "have allowed consideration
of matters incorporated by reference or integral to the claim, items subject to
judicial notice, matters of public record, orders, items appearing in the record of
the case, and exhibits attached to the complaint whose authenticity is
unquestioned").
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opening statement. Id. ̂  7; Complaint H 21. By the way, Plaintiff never deposed

the sergeant. Brown, 2018 VT 1, f 7.

Dr. Backus was called to testify at trial by the State. Complaint K 23; Brown,

2018 VTl, K 8. While the Complaint is far from a model of clarity, Plaintiff seems

to be alleging that through his testimony "[o]n cross examination," Dr. Backus

"changed [Plaintiffs] medical questionnaire to reflect that there was a dog" because

he learned from defense counsel that there was a dog in the car after he met with

Plaintiff for his examination in 2016. Complaint ̂  23. In other words. Plaintiff

seems to allege that Dr. Backus' testimony confirming that he learned there was a

dog in the car from defense counsel "changed a material fact" which also somehow

"result[ed] in a change" to Plaintiffs questionnaire. Id.

The Court need not wade into this (peculiar) allegation too far because it has

nothing to do with informed consent^—^the only claim alleged—^but regardless, the

Vermont Supreme Court ruled that Plaintiffs previous protestations on appeal

about the alleged prejudice she experienced from learning about the dog during trial

were meritless. The Supreme Court held that there was nothing to support her

assertions that evidence about the dog was deliberately, withheld, was falsified, or

3 Dr. Backus' trial testimony is appended hereto as Exhibit C. To the extent
Plaintiff is alleging that Dr. Backus's testimony is relevant to her claim of medical
malpractice due to a lack of informed consent, it is necessarily incorporated by
reference (see note 2 supra) and speaks for itself. Dr. Backus direct testimony did
not include the word "dog." See Exhibit C. To the contrary, the first person to
even mention a dog during Dr. Backus' testimony was counsel for the Plaintiff
when he falsely stated that Dr. Backus had testified that Plaintiff said there was
a dog in the car on direct. Dr. Backus appropriately responded that he did not
believe that was his testimony, because it was not. See Exhibit C at 118:14-23.
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prejudiced her in any way" and, in any event, she could "not show why the medical

examiner's information about the dog was material to his medical examination."

Brown, 2018 VT 1, ̂  26; see also Daiello v. Town of Vernon, 2018 VT 17, 12-13,

184 A.3d 1192. At the end of the trial, the jury ruled that the State was liable but

did not award Plaintiff any damages, and the Vermont Supreme Court upheld the

verdict on appeal. Complaint ̂  24; Brown, 2018 VT 1, 27.

This Complaint asserts a single cause of action against Dr. Backus: medical

negligence based on a lack of informed consent, based on two statutes: 12 V.S.A. §

1909 and 21 V.S.A. § 667.

II. Argument

Neither statute relied on by Plaintiff has any application here. The Court

need not give 21 V.S.A. § 667 any consideration because it exclusively applies to

workers' compensation claims, and therefore has no possible relevance.

12 V.S.A. § 1909 is likewise inapplicable to Plaintiffs claim as a matter of law

because no physician-patient relationship ever existed between Dr. Backus and

Plaintiff.4 Under the plain terms of the statute, "lack of informed consent" is

defined as "the failure of the person providing the professional treatment or

diagnosis to disclose to the patient such alternatives thereto and the reasonably

^ Plaintiff also cites in passing 18 V.S.A. § 1852, the "Patients Bill of Rights. That
statute also, clearly, only applies to patients—specifically, patients "admitted to a
hospital on an inpatient basis." Id. § 1851(2). Plaintiff was not admitted as an
inpatient. Further, the only remedy § 1852 provides is a statement that failme to
comply with the statute "may constitute a basis for a disciplinary action against a
physician." Id. § 1852(b) (emphasis added). And, the Vermont Supreme Court
has never recognized a private cause of action based on § 1852.
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foreseeable risks and benefits involved as a reasonable medical practitioner under

similar circumstances would have disclosed, in a manner permitting the patient to

make a knowledgeable evaluation," 12 V.S.A. § 1909(a)(1) (emphasis added).

Thus, 12 V.S.A. § 1909 applies only to physicians who have a physician-

patient relationship with an individual. Here, Dr. Backus and Plaintiff had no such

relationship as a matter of law. In fact. Plaintiff signed a document acknowledging

that no "advice or treatment" would be provided and no patient-physician

relationship was established between her and Dr. Backus. Exhibit A at 1. Dr.

Backus provided Plaintiff with no treatment for which he was required to explain

reasonably foreseeable risks and benefits under § 1909. As a non-treating expert

for the State, Dr. Backus' role was entirely different. He examined Plaintiff solely

for the purpose of evaluating her claimed injuries.

Plaintiff seeks to minimize the document that she signed because it is fatal to

her claim. She does not claim that it is not her signature or that she signed

unwillingly. Instead, she claims she did not have enough information about Dr.

Backus in advance because he failed to disclose that he had conducted another

examination of her eight years earlier. This allegation, however, does not state a

claim for which relief can be granted.

To begin with. Plaintiffs claim is nonsensical because Plaintiff was

obviously present during Dr. Backus' independent medical examination in 2008.

Furthermore, as Judge Mello explained when Plaintiff raised similar arguments in

the context of a pre-trial motion in limine to exclude Dr. Backus' testimony. Plaintiff
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identified no "legal, professional, or ethical duty that Dr. Backus had to remind

Brown" that he had previously conducted an IME in 2008. Brown v. State^ No. 473-

5-15 Cncv, 2017 WL 9938301, at *3 (Vt. Super. March 3, 2017) (attached hereto as

Exhibit D). Dr. Backus had no legal duty to disclose the prior IME, and Plaintiff

has identified no source of that purported duty in her Complaint.^ See also DaiellOj

2018 VT 17, n 12-13.

It is also unclear what possible relevance Dr. Backus' previous IME could

have had to Plaintiffs case at trial since his opinions in 2008 were generally

favorable to Plaintiff, and Plaintiff argued at trial that her injuries in 2007 had

nothing to do with the injuries she allegedly sustained in 2012. Complaint K 16; see

also Exhibit D at *3 ("Brown offers no persuasive authority to support her

contention that Dr. Backus' alleged non-disclosure to State's counsel that he had

previously conducted an IME on Brown (eight years prior) creates a conflict of

interest, or how that would require exclusion of his testimony at trial.").

Contrary to Plaintiffs claims. Dr. Backus also had no legal duty to inform her

that she had the option to cancel her appointment or "obtain another provider."

5 The Supreme Court suggested in dicta that other courts have concluded "an IME
creates a doctor-patient relationship that imposes fewer duties on the examining
physician than does a traditional physician-patient relationship, but still requires
that the examiner conduct the examination in such a way as to not cause harm.
White V. Harris, 2011 VT 115, H 9, 190 Vt. 647, 36 A.3d 203 (internal quotation
and citation omitted). While the Supreme Court did not directly adopt this
standard in White, review of the cases it relied on reveals that the only duty other
courts have recognized in the context of an IME that could be the subject of a
malpractice claim is a duty not to cause physical harm in conducting the
examination. Even assuming for the sake of argument that the Supreme Court
would adopt that standard, it has no application here where Plaintiff has not
and cannot—allege that she was in any way physically harmed by Dr. Backus.
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Complaint H 18. The State was free to retain any expert it wanted to conduct the

IME. Plaintiffs counsel previously recognized this, because he "apparently

conceded in an email to the State's counsel that the defendant is entitled to choose

its own medical expert under the Rules." Exhibit D at *3. Plaintiff identifies no

source of law that would impose a duty on Dr. Backus to inform her that she could

insist on a different expert to examine her, because no such legal duty exists.

The Court cannot award Plaintiff relief on the score that she really wants to

settle. Plaintiff has had her day in Court and pursued her appeal to completion.

Even if the Court were somehow empowered to declare Dr. Backus' report "void" as

Plaintiff requests in her Complaint, that would not give her another bite at the

apple. Any further litigation about the damages she was allegedly owed as a result

of the accident in 2012 is barred by the doctrine of res judicata, and this suit against

Dr. Backus can not change that outcome.

CONCLUSION

As detailed above, this suit relies on two statutes that are plainly

inapplicable; Dr. Backus is entitled to dismissal as a matter of law.

Dated at Burlington, Vermont this 10th day of June 2019.

By: 1
Ritchie E. Berger, Esq. (ERN: 2871)
Kendall Hoechst, Esq. (ERN: 7367)
Dinse P.C.

209 Battery Street, P.O. Box 988
Burhngton, VT 05402-0988
(802) 864-5751
rberger@dinse.com

khoechst@dinse .com

Counsel for Defendant Verne Backus, MD
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OCCUPATIONAL CONSULTATIONS, INC.

Information and Instructions about Your Independent Medical Examination and
Release of Information

I understand that I am here for an Independent Medical Examination (IME), which means the doctor(s) performing
the evaluation Is neither treating me nor an employee of whomever requested the IME (insurance company, third
party administrator, attorney, governmental agency, employer, or physician). The purpose of the IME is to provide a
thorough, objective evaluation of the specific condition(s) related to the injury or illness in question; as well as, prior
or subsequent conditions that may affect it, and answer whatever questions the requesting party has. This
document outlines the IME process, my rights, and my responsibilities.

This IME is not a comprehensive medical examination. It will not provide advice or treatment or substitute for
evaluation or treatment by my regular treating doctor. A patient-physician relationship is not established between
the evaluating physician and myself. Accordingly, there is no patient/physician privilege associated with this
evaluation. Usually a written report will be prepared summarizing today's evaluation and sent to the requesting
party. If I would like a copy of the report, i will contact them.

After the inten/iew, a physical examination of the relevant body part(s) will be conducted, i understand that I need
not perform any maneuver I feel might cause injury or a worsening of my symptoms, and will immediately inform the
examiner if an^hirtg he/she is doing is causing excessive discomfort so it can be stopped right away. Some pain,
stiffness, or other symptoms are produced in most physical examinations of this sort, for instance, when touching a
tender spot or checking how far a stiff joint can move, and such findings are helpful in understanding my condition.
The IME, however, is not intended to cause injury or excessive pain. I understand that in order to avoid that I must
fulfill my responsibility to inform the doctor(s) if there is something I can't do, or if a certain test is causing too much
discomfort, etc.

I also understand that I am permitted to have a chaperone present during the physical examination, at my request. I
consent to the taking of digital photographs to document findings during the physical examination.

I have read and understand the aforementioned information and Instructions. I authorize this physician or any co-
examiner to obtain any information that may be of relevance to the condition(s) in question, and to release that
infonnation and results of this IME, (verbally or in writing) to the entity that has requested the IME.

Signature CYXsJif l^ ausm Date 5jl3j2.0llfi
Printed Name _ Cberijj Brecon

 C 2006 Brigbam and Associates. Inc. All rights reserved. This may be reproduced only by the original purchaser and is restricted to use by an indi%-idual physician. Brighain and Associates, Inc. lias
no role in the evaluation and assumes no liability for the evaluation or the use of this material.
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5ji3j2oic?

Arrival time 1 - ^fT Time in Room. Time leave.

independent Medical Evaluation Questionnaire

What is your full name? CjOeyt j I TT T^rnton
2. What is your date of birth?

3. Are you? (Righyiand^ Left handed Either

4. Height .5 Weight 2.]0
5. What is the date of your injury? 5 j
6. Have you ever had any previous problems or injuries, including any other work, recreational, or

motor vehicle injuries? (VesJ No Not sure

If yes, please describe:

K\1A 'bixn

7. Have you ever had any difficultiesjaqor to the date of your injury which were similar to those you
are now experiencing? Yes Not sure

If yes, please describe:

describe how your injury occurred: LuljClA t Ln^ 'jjvl.^r/uuon^^ mcj8. Please des(
-IdjuLXt:/ ■ (\ I
rm VcViY(ij^cui^ Ojr\c\ uJ^
\XSLUJ\ . amAiA hi? hy/nA' /

9. What problems did you have at that time? r? J j ̂-ho "IT

^IJfpuJxjijuincj A v/TUcX pLum t/Tig rK yr .AhnuJd^
p<cu,7v C5A dtt^CiArrr^ Uupp^^

CXhyrm • . . J
O 2006 Brigliam and Assoctalcs, Inc. All rights reserved. This may be reproduced only by the original purchaser and is restricted to use by an individual physician. Brigliam and Associates, hu;. has
no role in the evaluation and assumes no liability for the evaluation or the use of this material.



ChdryaB^wn 5|i3/2oi6

10. What did you do following the iniurv? 1 \A/Yt 'tAOs^ A-CKM
(KhjAteA ,Q,|H^M-hiL.,ArjLnru. lo<^
ciO^ctLd -+13 JiYKJuUinq UAi^tac-u/>^-4);V?=4

11. Have you had any additional tfljuries since the date of injury i

Ml

.(OUAmo Yf 16^^
Sjtarnci [LdUAn

CftfTKUXU S'^ '.A^oycsr:
Vu V>u. Wiumu

U?XtK-a/jv-- (Je\ t2WilTW/»<t.
12. Briefly try too summarize your treatment since your injury including who has tremed you and what

test you had on what dates (use back of page if needed): ̂ aXu (^cm <5jlbj20lZ^

-  Lpu/rm^COA^
LpH t VUA p<U/tv,

C'WiO0)(jcJyi.cS - £K (TjiAoLa

-  KjjJfcurvUi 5£
LcTA<b

13. What is your greatest concern at this time?. irhAx!) CkCCxd--^^'^'^ Cdci^ci

CAScnjL JrVAj LMOI.O 03^1^ i.UUi- Lk.
If vou are not having difficulty with pain, proceed to question 18.

14. Where is your pain located? irVt 'SlnT><if^>i ̂ U^Qhrm .
'  pOjUYK. '

O 2006 Brigham and Associates, Inc. All rights reserved. This may be reproduced only by the original purchaser and is restricted to use by nn individual physician. Brigham and Associates, Inc. has
no role in the evaluation and assumes no liability for the evaluation or the use ofthis material.



Name: JRrOuJ/^ Date: J^j j 201 ̂
SHORT-FORM MCGILL PAIN QUESTIONNAIRE

Instructions: For eadi word which describes your pain, rate the intensit}' of that particular quality of pain.

(0) (1) (2) (3)
None ^ffld Moderate Severe

Throbbing  0 OK 0

Shooting  0 0^  

Stabbing  0  

Sharp    

Cramping 0 0  

Gnawing     

Hot-burning  0  

Aching 0  0

Heavy  0 0

Tender  0  

Splitting    

Tiring-exhausting  0  

Sickening    

Fearful    

Puhishing-cruel   Ok  

O 2006 Brigham and Associates, Inc. All riglits reserved. Tliis may be reproduced only by the original purehascr and is restricted to use by an individual physician. Brigham and Associates, Inc. has /J7S.
no role in the evaluation and assumes no liability for the evaluation or the use of this material.



Ci\erq IJ. Broton
5ll3J2olh

15. What makes your pain worse? g JlJ
5TJCA(XA>^ (9d CUirm J, I. ̂ \rs7. A Urr^ K

Qi^Jtk lOu-^ rj)7/rr\ ̂ ffhm a<7 cr

\yKtJxJ^ J J

16. What makes your pain better? L^Cf i/n uJ^ rii o cXe LOtJJn
C^nbijGrp^c^cLLCL fxd^^uMjryu^r^ ̂. nrr\.oAt r^.T.

17. How frequent is your pain? ^^^a^(present % to all of the time)
Frequent (present to % of the time)
Occasional (present % to Vz of the time)
intermittent (present less than % of the time)

18. On a scale from 0 (no pain) to 10 (excruciating pain), No pain ^cruciatinga. What number would you put on your pain at this time? 0 1 2 3 4 5 6^^ 8 9 10
b. During the past month, what has it averaged? 0 1 2 3 4 5 &)l 8 9 10
c. During the past month, what is the highest it has been? 012 3 4 5 67 8^10
d. During the past month, what it the lowest it has been? 012 34 5 ®7 8 910

19. Are you having any other difficulties (numbness, weakness, etc.)? <lV^ No Not Sure
If yes, please describe the difficulties in detail . rT>u/n^ JLcijr cxhrfY^

\Xr(rA lunru.^^ JIl^ Cchyrin. l-d". pa.^7LH)UioJ::)b<^<nj—
u )Jnyi en Knci/i^LaJuLh /lituixi courv^

20, Are there any tasks difficult for you to perform? (Y^ No Not Sure
Let. CxJ\frr\. L^iyy^A I f\J>rjrl\jyr) ̂  ̂ r5bOl j

O 2006 Brighatn and Associates, Inc. All rights reserved. This inay be reproduced only by the original purchaser and is restricted to use by an individual physician. Brigham and Associates, Inc. has
no role in the e\'alualion and assumes no liabilit)* for the evaluation or the use of this material.



ClherulJ-drDi^n
5|/3j20lfo

unxr)Xc^
a. How much can you lift occasionally? ^ lbs. Frequently lbs
b. Can you lift a gallon of milk? (Y^ No Not coxrry^
a Can you lift a heavy bag of groceries? Yes No C^pt sj?e Uju^Ju.(gnJc COimn
d. Can you lift a pail of water? No Not sure

e. Can you lift a baby or child? Yes Not sure How heavy? ^Ibs

f. How long can you sit at one time? ^0^"^ , Stand? I b' 20'>'^"^\/Valk?

q. How lono can vou sit total in a dav? ^ Stand? Walk?

h. How many hour sleep do you get at night? H" U
i. Do you lie down or nap during the dav? How many times? How long?

21. Who were you employed by when you were injured?

on^frrv VC\^i^/y)'A phr^h/nrr?^

22. How long had you been working there? MD\/, 2DQ^

23. What was your job title? Acr (JLuinXA l^€rjUjT) <:L)L£e_.> 'E)Lpi' > j
1  'T/jr )n JTech

24. What did this job involve? rj>. . r.f=^<nuj v hrnr, .TTJ f " r 7 J 'j^hrrrt/  . p/h/?Amo^:/^jf '^Ar.h ^I/aU \ia tier)j
—  ——

25. What type of work have you performed oreviouslv? |j> r l^jriio a^nx
\\J p)i c aJL^

26. Have you held any other jobs since your injury?

If yes, please describe: /Q/Cl/nuon j
O 2006 Brii>ltam and Associates, Inc. All riglits reserved. Hiis may be reproduced only by the original purchaser and is restricted to use by an individual physician. Brigliam and Associates, Inc. lias

no role in die evaluation and assumes no liability for the evaluation or the use of this material.



Cy^rcjil'BrocLn
5| 13/201

27. Are you working now? No

If yes, please describe your present lob: (j /!>
Cx^npuXu^ ^

If no, when did you last work?_

28. Has your doctor, or anyone, prescribed any work restrictions? Yes Not Sure

If yes, please describe these restrictions:^

29. What is your level of education? /QjijosoaJu .

30. Where do you live? 1x1/i?jL<j47Tn \fV.

31. Who lives with vou? (D^ h(jy\V)/?/r>/4 i

32. Please describe your typical day:.

33. Hobbies or any significant activities or recreational pursuits? Yes No Not Sure

If yes, please describe: u ajL i L^j Ud

In the past? CYes) No Not Sure

If yes, please describe: n.OJ\d£yn-^-nr7 ̂  d iP oIQ^-n q >
<^vur)j -to COyrrxp j otK ctdjyo-cU^ ̂ J

34. Do you smoke tobacco or marijuana^oX-Yes, in the past but I quit Yes, packs per day

35. How many alcoholic beverages do you have per week?

O 2006 Brigfaam and Associates, Inc. All rights rcscn-cd. This may be reproduced only by the origitial purchaser and is restricted to use by an individual physician. Brigham and Associates, Inc. has
no role in the evaluation and assumes no liability for the evaluation or the use of this material. \



Cl'e.i'y) X Brown
5/ is/zoita

36. Have you had any medical (non-surgical) hospitaljzatlons? No Not Sure

If yes, please describe:

&T\nnA/j thTX CKui-paA/n. T>c 70lh"

37. Have you had any operations? ^o Not Sure

If yes, please describe: 2. j LS 5l AjMc^<ynncj
V\ArAtac,0 riTTTY^c^.

38. Are you taking any medications? No Not Sure

If yes, please list: C^Oho 7. C i i^a^h^^pOL/ry^^
1rl"fXrrVjt

39. Are you allergic to any medication? ^e^ No Not Sure
If yes, please list: Y^lr^f^pJ^ AAriyryiz-Aerf j ir)r\t5 \jsphjuy^—.

40. Have you had any other medical problems? Yes ('N^ Not Sure

If yes, please describe:

© 2006 Brigham and Associates, Inc. AH rî ts reserved. This may be reproduced only by the original purchaser and is rcstncted to use by an individual physician. Drigliam and Associates, Inc. has
no role in the evaluation and assumes no liability for the evaluation or the use of this material. )



Cheryl T-BtouJA
SjiSlZDli^

41. Do any diseases run in your family?

If yes, please describe: Co/n ClA

42. Please provide any other comments which may assist us In understanding your situation:

Thank you for your assistance. At the time of the visit we will review this information in furth&r detail.

no 1^!® "SCwcA TOs may be rcpnxluced only by the original puirhaser and is restricted to use by an individual physician. Brigham and Associates, Inc. hasno role in the evaluation and assumes no liability for the evaluation or the use of this material. f



Pain Drawing

Name:C.ho^ DATE: 'ĵl2>j20IO
WHERE IS YOUR PAIN NOW?
Mark the areas on your body where you feel the sensations described below, using the appropriate
symbol. Mark the areas of radiation. Include all affected areas. To complete the picture, please draw in
your face.

SYMBOLS

Aching Nunibness Pins and Needles Burning stabbing Other

AAA = = = OPO XXX /// •••

FRONT VIEW

(D Q

BACK VIEW

{

O 2CC6 Brigliam and Associates, Inc. All rights rcscnvd. Tliis may be reproduced only by llic original purcluiser and is restricted to use by an individual physician. Brigham and Associates, Inc. has
no role in the evaluation and assumes no liability for the evaluation or the use of this material. /Q



C,y\eYu I'S, ̂toijOr\
5\i3\20\h

Pain Disability Index
Instructions: The rating scales below are designed to measure the degree to which several aspects of
your life are presently disrupted by chronic pain. In other words, we would like to know how much your
pain is preventing you from doing what you would normally do, or from doing It as well as you normally
would. Respond to each category by indicating the overall impact of pain on your life, not just when the
pain is at its worst.

For each category, please circle the number that describes the levels of disability you typically experience.
A score of 0 (zero) means no disability at all and a score of 10 (ten) means that all the activities in which
you would normally be involved have been totally disrupted or prevented by your pain.

1. Family I home responsibilities. Activities related to the home, or family, including chores and duties
performed around the house (e.g. yard work) and errands or favors for other family members (e.g.
driving the children to school). jtn
No disability 0 1 2 3 4 6 6 7 8 (^10 Total Disability

2. Recreation. Hobbies, sports, and similar leisure tirna activities.
No disability 0 1 2 3 4 5 6 7(^9 10 Total Disability

3. Social Activity. Participation with friends and acquaintances other than family members, including
parties, theater, concerts, dining out, and oth^-social functions.
No disability 0 1 2 3 4 5 6 (jJ 8 9 10 Total Disability

4. Occupation. Activities that are a part of or directly related to one's job, including nonpaying jobs such
as that of a homemaker or volunteer work.
No disability 0 1 2 3 4 5 6 8 9 10 Total Disability

5. Sexual Activity. This category refers to the frequency and quality of one's sex life. (UA
No disability 0 1 2 3 4 5 6 7 8 9 10 Total Disability

6. Self-care. Activities of daily maintenance and independent daily living (taking a shower, driving, getting
Dressed etc) ,
No disability 0 1 2 3 4 5(^7 8 9 10 Total Disability

7. Life^support activities. Basic life-supportdtehaviors such as eating, sleeping, and breathing.
No disability 0 1 2 3 4 5 (Jj 7 8 9 10 Total Disability

O 2006 Brigham and Associates, Inc. All riglits reserved. This may be reproduced only by the original purchaser and is restricted to use by an individual physician. Brigham and Associates, Inc. has
no role in the evaluation and assumes no liability for the evaluation or the use of this material.
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Instructions; Using the scale below, indicate the number that best describes how often you felt or
behaved this way DURING THE PAST WEEK.

FREQUENCY SCALE

0 - Rarely or none of the time (less tiian 1 day)

1 - Some or a little of the time (1 - 2 days)

2 - Occasionally or a moderate amount of time (3- 4 days)

3 - Most or all of ttie time (5 -7 days)

FREQUENCY SCALE:
0 - Rarely or none of the time (less than 1 day)
1 - Some or a little of the time (1-2 days)
2 - Occasionally or a moderate amount of time (3- 4 days)
3 - Most or ail of the time (5 -7 days)

®  1. i was bothered by things that usualiy don't bother me.
O  2. i did not feel like eating, my appetite was poor.
0  3. I felt that I could not shake off the blues even with help from my family or friends,
j  4. I felt that I was just as good as other people.

5. I had trouble keeping my mind on what I was doing.
6. I felt depressed.
7. I felt that everything I did was an effort.

£
8. I felt hopeful about the future.
9. I thought my life had been a faiiure.
10. 1 felt fearful.

^ 11. My sleep was restless.
3 12. I was happy.
D 13. I talked less than usual.
0  14. I felt lonely.
f) 15. People were unfriendly.
"'2^16. i enjoyed life.
O 17. I had crying spells

18. 1 felt sad.519. I felt that people disliked me. i
20. I could not get "going" /

O 2006 Brigliara and Associates, Inc. All rl^ts reserved. This may be reproduced only by the original purchaser and is restricted to use by an individual physician. Brighara tind Associates, Inc.
no role in the e\-aIuation and assumes no liability for the evaluation or the use of this material. J
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Oswestry Pain index

Complete the following ONLY if you have back or neck pain.
Instructions: Please circle the one answer in each section that best applies to your condition.

A. Pain Intensity
0. Can tolerate the pain I have without having to use pain killers.
1. The pain Is bad, but I manage without taking pain killers.
2^ain killers give complete relief from pain.
dJPain killers give moderate relief from pain.
4. Pain killers give very little relief from pain
5. Pain killers have no effect on the pain, and I do not use them.

B. Personal Care (Washing, dressing, etc.)
0. I can look after myself normally without causing extra pain.
1. I can look after myself normally, but it causes extra pain.
2. It is painful to look after myself, and I am slow and careful.

I need some help, but manage most of my personal care.
4. I need some help every day In most aspects of self care.
5. I do not get dressed, wash with difficulty, and stay in bed.

0. Lifting
0. I can lift heavy weights without extra pain.
1. I can lift heavy weights but it gives me extra pain.
2. Pain prevents me from lifting heavy weights off the floor, but I can manage If they are
^conveniently positioned; e.g. on a table.
^Pain prevents me from lifting heavy weights, but I can manage light to medium weights if

they are conveniently positioned.
4. I can only lift very light weights.
5. I cannot lift or carry anything at all.

D. Walking
J1 Pain does not prevent me walking any distance.

Pain prevents me from walking more than 1 mile.
2. Pain prevents me from walking more than % mile.
3. Pain prevents me from walking more than % mile.
4. I can only walk using a stick or crutches.
5. I am in bed most of the time and have to crawl to the toilet.

E. Sitting
0. 1 can sit in any chair as long as I like.
1. I can only sit in my favorite chair as long as I like.
2. Pain prevents me from sitting more than 1 hour.

Pain prevents me from sitting more than H hour.
4. Pain prevents me from sitting more than 10 minutes.

. 5. Pain prevents me from sitting at all.

O 2006 Briefaam and Associates, Inc. All rights reserved. This may be reproduced only by the original purchaser and is restricted to use by an individual physician. Brigliam and Associates, Inc. has
no role in the evaluation and assumes no liability for the evaluation or the use of this materia].
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F. Standing
0. I can stand as long as 1 want without extra pain.

I can stand as long as I want, but it gives me extra pain.
Pain prevents me from standing for more than 1 hour, en z uxLOnesrvO:- cuYU
Pain prevents me from standing for more than 30 minutes.
Pain prevents me from standing for more than 10 minutes.
Pain prevents me from standing at all.

G. Sleeping
0. Pain does not prevent me from sleeping well,

I can sleep well only using tablets.
<^)-Even when I take tablets, I have less than 6 hours of sleep.
3. Even when I take tablets, I have less than 4 hour of sleep.
4. Even when I take tablets, I have less than 2 hours of sleep.
5. Pain prevents me from sleeping at all.

H. Sex Life
0. My sex life is normal and causes no extra pain.
1. My sex life is normal, but causes some extra pain.
2. My sex life is nearly normal, but is very painful.
3. My sex life is severely restricted by pain.
4. My sex life is nearly absent because of pain.
5. Pain prevents any sex life at all.

I. Social Life
  0. My social life is normal and gives me no extra pain.

1. My social life is normal, but increases the degree of pain,
2. Pain has no significant effect on my social life apart from limiting my more energetic

,  interests, e.g. dancing.
' Pain has restricted my social life, and I do not go out often.

4. Pain has restricted my social life to my home.
5. I have no social life because of pain.

J. Traveling
0. I can travel anywhere without extra pain. r

I can travel anywhere but it gives me extra pain. tOT-t-i"' P' c ^
2. Pain is bad, but I manage journeys over 2 hours.
3. Pain restricts me to journeys of less than one hour.
4. Pain restricts me to short necessary journeys less than 30 minutes.
5. Pain prevents me from traveling except to the doctor or hospital.

O 2006 Briijliam and Associates, Inc. All rights reserved. This may be reproduced only by the original purcliascr and is restricted to use by an individual physician. Drigham and Associates, Inc. has
no role in the evaluation and assumes no liability for the evaluation or the use of this material. ^—
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Information and Instructions About Your Independent Medical
Examination and Release of Information

I 'uiKterstatd that 1 an here for an Independent Medcal Bcaihination (IME), which means the doctor(s)
performing the evaluation is neither treating me nor an employee of whomever requested the IME
(insurance company, third party administrator, attorney, governmental agency, employer, or
physician). The purpose of the IME is to provide a thorough, objective evaluation of the specific
condition(s) related to the injury or Illness in question; as well as. prior or subsequent conditions
that may affect It. and answer \^atever questions the requesting party has. This document outlines
the IME process, my rights, and my responsibilities.

This IME is not a comprehensive medical examination. It will not provide advice or treatment or substitute
fbr evaluation or treatment my regular treating doctor. A patient-physidan relationship is rot estat>li$hed
between the evaluating |:^ydctan and myself. Aooord^y, ttiere is no patient/physldan privily
as^ated with tHs evaluation. Usually a written report wm be prepared summarizing today's evaluation
and sent to ttie requesting ixarty. If I would like a copy of the report, I will contact them.

I understand that generally my evaluation will begin with the doctor obtaining a history of how my
problem began, and what evaluation or treatment has been rendered since; utilizing Information I
provide verbally, and docunrent on the history forms; as well as that cmitaitied witlun whatever records
may l>e available for review. The doctor wfli then ask about my current symptoms and generally record a
relativeiy brief past medical history, and other Information such as my work status, eta All Information I
provide may be induded in the report

Alter the interview, a physical examination of the relevant body part(s) wBI be conducted. I
understand that I need not perform any maneuver I feel m|^ cause injury or a worser^ of my
symptoms, and will Immediately inform the examiner If anything he/she is doing Is causing excessive
discomfort so it can be stopped right away. Some pain, stiflhess, or other symptoms are produced In most
physical examinafons of this sort, for instance, when touching a tender sj^t or checking how far a sUff
joint can move, and such findings are helpful in understanding my condition. The IME, however. Is
not Intended to cause ii^ury or excessive pain. 1 und&stand that ni order to avoid ttiat I must fiiliQI my
re^x^blfity to infonn the doctor(s) If there is something I can't do. or If a certain test is causing too
much discomfort, etc.

I also understand that I am permitted to have a chaperone present during the physical examination,
at my request 1 consent to the taking of digital photographs to document findings during the
physical examination.

I have read and understand the aforementioned information and instructions. I authorize this
physician or any oo^xaminer to obtain any information that may be of relevance to the
conditlon(s) in question, and to release that information and results of this IME. (verbally or in
writing) to the entity that has requested the IME

Si^fore 9 Dale

rtvjrijl.TBrouJn
Pnnted Name

O 2006 Bdgtaw «d Asiodtte*. Ittfc AB iTste toentd Tbi» nuy be wpcoAioed enly by the e^gtinl paretetr md we b mtwtrf »ol^ IB 6*
Bristol and A«odHn> tec. tonoBoteta flic cvJtatioBgid«iiMaBPolirf>nity fbr Aegyupccte ofthe guriaatioaotfteiac of gas nafcriai
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Q. Thank you.

MR. ROBINSON: I have no further questions, Your

Honor.

THE COURT: Attorney Alexander?

MR. ALEXANDER: Nothing further.

THE COURT: All right. Thank you, Detective

Sergeant. You may step down. Mr. Alexander, Mr. Gengler,

next witness.

MR. ALEXANDER: So the State calls as our next and

final witness Dr. Verne Backus.

THE COURT: Okay.

VERNE BACKUS,

having been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. ALEXANDER:

Q. Good morning. Doctor. Could you please tell us your

full name?

A. Verne Backus.

Q. Where do you live. Doctor?

A. I live in South Burlington.

Q. And what is your occupation?

A. Physician.

Q. Dr. Backus, in connection with this lawsuit, you

conducted what is called an independent medical examination of

the plaintiff, Ms. Brown; is that correct?
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A. That's correct.

Q. And an independent medical examination is commonly-

referred to as an IME; is that right?

A. Right. That would refer to the same.

Q. Okay. So if I mention IME, you'll know what I'm

referring to?

A. Yes.

Q. Okay. When did you conduct your examination of Ms.

Brown, if you recall?

A. On May 12th, 2016.

Q. And Dr. Backus, could you tell us generally briefly

what is an independent medical examination?

A. In an independent medical examination, a party wants

a medical expert to provide opinions. Typically a set of

questions are given to the doctor, and what the doctor does is

then review all the information available. In this case, I

had about 905 pages of medical records.

When the person comes in the room, I hand them a

fourteen-page questionnaire to fill out, and usually I'm

reviewing records while they're filling that out, and then I

gather information from them directly with a relatively long

interview to try to get all the information out of them, then

I examine them, and after the person leaves, I work on

preparing a report to answer the questions I was given.

Q. Okay, And you followed that process in the case of
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Ms. Brown in May of 2016 --

A. Yes.

Q. -- what you just described?

MR. ROBINSON: Your Honor, may we approach?

THE COXJRT: All right.

(The following took place at the bench.)

MR. ROBINSON: (Indiscernible).

MR. ALEXANDER: Yeah, I'm going to qualify him

before I (indiscernible).

THE COURT: Okay.

MR. ROBINSON: Okay.

(The following took place in open court.)

BY MR. ALEXANDER:

Q. Dr. Backus, what were your purposes or what questions

were you trying to answer in conducting your IME of Ms. Brown

in May 2016?

A. Well, as I recall, I was asked to opine on what

injuries occurred related to the motor vehicle accident, which

was on the 16th of May, 2010, and regarding those injuries,

how those injuries have affected her and whether or not the

treatment was appropriate might have been asked. I don't

recall that or not.

Q. Okay. Are --

A. Typically it's what injuries there are, how those

injuries have affected her and whether further treatment is
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indicated or not. I don't remember if I was asked that.

Q. And what, if anything, were you trying to determine

in terms of potential causes of any injuries? Was causation

an issue?

A. Yes, causation would be probably the primary issue

here.

Q. Okay. And I think you mentioned your immediate

recollection of the date of the accident with Sergeant Denis

was May 16, 2010. Are you sure it was 2010 or later or --

A. It might have been 2012 because I think it was four

years after when I saw her --

Q. Okay.

A. -- and I saw her in '16.

Q. All right. Dr. Backus, approximately how many

IME's -- approximately or exactly how many IME's have you done

so far in your career?

A. Oh, I don't know. Thousands. I mean, I do -- in a

good week, I might do ten, in a poor week, I might do one, so

I don't know if I might average four or five a week on

average.

Q. And you stated that as part of your process of

conducting this examination on Ms. Brown, you reviewed I think

you said 905 pages of her medical records?

A. That's what I recall is listed in my report.

Q. Okay. And those medical records pertained to
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treatment for Ms. Brown over what span of years, if you

recall?

A. I know they went back at least to 2006. There might

have been some before that. I know I included some excerpts

from 2006 and going up until the date of the IME.

Q. Okay. And do you know what the most recent medical

records of Ms. Brown you reviewed were from?

A. I can't recall if I received some records after I saw

her that I included or not, so I can't recall when the last

treatment was.

Q. Okay. And so you met with Ms. Brown in person as

part of your examination?

A. Yes.

Q. And that was at your medical office in Shelburne, is

it?

A. Correct.

Q. Okay. You interviewed Ms. Brown?

A. I did, yes.

MR. ROBINSON: Your Honor, may we approach?

THE COURT: All right.

(The following took police at the bench.)

MR. ROBINSON: (Indiscernible) somewhere along the

line qualified as an expert (indiscernible).

MR. ALEXANDER: As I said, I'm getting to the

qualification (indiscernible) in terms of (indiscernible).
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MR. ROBINSON: (Indiscernible).

MR. ALEXANDER: I'm not going (indiscernible)

opinions or findings or conclusions until (indiscernible). I

mean, I can do this later (indiscernible) testimony on what he

did.

MR. ROBINSON: (Indiscernible).

THE COURT: So an attorney conducting an

examination, either direct or cross, may proceed in any order

he or she wishes. It's not a valid objection to argue to the

Court that the attorney should follow some other order of

presentation. If another attorney thinks it would be more

appropriate, as long as the evidence is admissible, the

attorney can go in whatever order he or she wishes.

Statements made by the plaintiff through the doctor

relating to matters pertaining to this case are not hearsay

because she's a party opponent, so if Mr. Alexander wants to

ask him what she told him before asking him for opinions,

that's his prerogative. I'll overrule the objection.

MR. ROBINSON: (Indiscernible).

(The following took place in open court.)

BY MR. ALEXANDER:

Q. So Dr. Backus, sorry for the interruption. You

interviewed Ms. Brown as part of the examination process?

A. Yes, I did.

Q. Do you recall for how long?
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A. It's probably in the introduction section of my

report. It would likely have been at least an hour. I'd have

to look to see.

Q. And then you conducted a physical examination of Ms.

Brown?

A. Correct.

Q. And what generally did that physical examination

involve?

A. It's a focused examination on the body parts

involved, so in her case, I would have concentrated on her

neck and upper extremities.

Q. Okay. Your May 16th -- May 2016 IME of Ms. Brown in

this lawsuit was not the first time you had met Ms. Brown,

correct?

A. That's correct.

Q. Okay. What was the prior occasion on which you met

Ms. Brown?

A. I had also performed an independent medical

examination on a previous motor vehicle accident. It was

around 2007. I don't recall the date of that one.

Q. Was that IME related in any way to another auto

accident?

A. Yes.

Q. Was it related to a lawsuit, if you know?

A. Yes, it was a civil case.
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Q. Okay. So in the course of preparing for and

conducting the 2008 -- or I think you said 2007 IME of Ms.

Brown is your recollection, did you learn some details about

that auto accident out of which that IME arose?

A. Yes, I did.

Q. And what did you learn?

A. She was rear-ended in that accident as well. There

were more forces involved. I believe it was stated that she

was hit at about fifty miles an hour.

Q. Okay. And in conducting your IME of Ms. Brown for

this prior accident, what were you evaluating on her in terms

of areas of the body affected or potential injuries?

A. Well, as I recall, the primary region involved was

the low back, the lumbar spine.

Q. As part of your engagement for that IME, were you

asked to examine or evaluate her neck or cervical spine?

A. I don't believe so.

Q. No. Do you recall, during this earlier IME back in

2007-2008, did Ms. Brown complain to you at that time of neck

or shoulder pain, if you recall?

A. I don't recall. As I recall, she -- I recall better

the second IME. I recall the second and her telling me that

the previous one was a back injury and not involving her neck.

Q. Okay. Do you recall who retained you to perform this

2007 IME on Ms. Brown?
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A. I'm sorry. I didn't hear the whole question.

Q. Do you recall who retained you to perform this 2007

IME?

A. I don't recall. It was for the defense, but I don't

recall who the party was.

Q. Okay. And is it your understanding that with regard

to this lawsuit arising out of this earlier accident, Ms.

Brown was the plaintiff?

A. Yes.

Q. The allegedly injured party?

A. She was the plaintiff, yes.

Q. Okay. And your understanding is you were retained by

the defense?

A. Correct.

Q. Okay. Generally what were the conclusions that you

came to as a result of this earlier IME?

A. I concluded that her low back was aggravated by the

accident.

Q. Okay. So is it your understanding the opinions you

rendered in that IME were generally favorable to Ms. Brown in

the lawsuit she was bringing, if you know?

A. At least somewhat. I mean, I'm not providing my

opinion about whether it's favorable to one side or the other.

I'm just trying to state what I think the best expert opinion

is, and that I said there was an aggravation would have
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probably helped her in that suit.

Q. Okay. So who hired you to conduct your IME of Ms.

Brown in this case in May 2016?

A. Well, it was your office. I believe it was you

directly.

Q. The office of the Vermont attorney general?

A. That's correct.

Q. Did you charge a fee to the State of Vermont for

conducting the IME?

A. I charged my usual fees, yes.

Q. Okay. And how is that fee determined?

A. By the hour.

Q. What's the hourly rate that you charged the State of

Vermont for conducting the IME?

A. In 2016, it was 350 an hour.

Q. And do you recall about how many hours you spent

conducting the IME and the work associated with it?

A. I don't recall, but it should be stated in the

introduction section of my report.

Q. Okay. Are you being paid to appear and testify in

court today?

A. Yes.

Q. And you're being paid or expect to be paid by who?

A. By the attorney general's office.

Q. Okay. And what is the hourly rate that you're going
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to be charging for your time?

A. Well, because I needed to be available for a day and

a half, the rate is not by the hour exactly. I mean, my

standard hourly rate in court testifying is 750 an hour. It's

less than -- it's typical to have a doiible charge for that and

I do a little less than that, but because I needed to be

available here a lot longer, I just gave you a

day-and-a-half-day fee.

Q. Okay. So before we talk about the 2016 IME and the

conclusions you reached, I need to ask you some questions

about your background as a doctor.

A. Okay.

Q. So are you licensed to practice medicine in Vermont?

A. Yes.

Q. How long have you been so licensed?

A. Since 1999.

Q. And have you ever been licensed to practice medicine

in any other state?

A. Yes.

Q. Which one?

A. Massachusetts.

Q. And what were the years of that licensure, if you

recall?

A. Probably -- the four years preceding that, so

probably would have been '95 to '99.
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Q. And is there a reason why you don't hold the

Massachusetts medical license anymore?

A. I don't need one. I was -- I moved here to live here

permanently. At the time, I was finishing up my Army

commitment living on a military post and completing my

residency and I had reasons to be in Massachusetts.

Q. Okay. So how long in total have you been a

physician?

A. Well/ that would be since 1993/ so seven and sixteen

would be twenty-three years or about sixteen to seventeen/ so

twenty-four years.

Q. Where did you receive your undergraduate education?

A. I went to three different colleges. I received my

Bachelor Degree from Worcester Polytechnic Institute in

Worcester/ Mass,/ in chemical engineering.

Q. And where did you receive your medical degree?

A. That was from Dartmouth Medical School.

Q. And you said that was in 1993?

A. Yes.

Q. And you graduated with honors?

A. 1 did/ yes.

Q. And 1 think you alluded to it a moment ago that at

the time you graduated medical school/ you were an Army

officer; is that right?

A. Yes. 1 paid for my medical school by an Army
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commitment since I didn't really expect my father to help pay

for my education and he was retiring because I was in my

thirties when I went to medical school so --

Q. Okay. After medical school, you did what is called

an internship?

A. Yes.

Q. What is an internship?

A. All doctors, before they can independently practice,

have to complete at least one year of an internship, which is

exposure to all different medical fields, so mine, for

example, was called a rotating internship, and I had thirteen

four-week blocks in all different specialties of medicine.

Q. Did one of those specialties include orthopedics?

A. Well, there was -- yes, there was orthopedics --

there were several -- I think I went to six different surgical

specialties, orthopedics being one of them.

Q. Okay. Where did you do your internship?

A. That was at Madigan Army Medical Center in Tacoma,

Washington.

Q. Okay. After completing your internship, did you

specialize in any particular field of medicine?

A. Yes.

Q. And what is that?

A. It's occupational and environmental medicine.

Q. And did you do that specialization as part of what is
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called a residency?

A. Yes, I did complete a residency.

Q. Where did you do your residency, Doctor?

A. Through the Harvard School of Public Health.

Q. Okay. So Doctor, if you could tell us what is

occupational medicine?

A. Occupational medicine is one of three siibspecialties

of the American College of Preventive Medicine. There is

general preventive medicine, aerospace medicine and

occupational medicine. The occupational specialty deals with

the diseases and injuries related to people's employment along

with environmental exposures.

Q. Does occupational -- what does occupational medicine

do in terms of drawing upon other fields or subspecialties of

medicine?

A. Well, it can be -- it can be somewhat general,

anything that could be work-related, so it can be anything

from cancer to lung diseases, but most commonly, you know,

ninety-eight percent of what I'm doing is orthopedic medicine

because most work injuries are orthopedic in nature.

Q. How long were you in residency at Harvard?

A. It's a three-year residency counting the internship,

so at Harvard, it would have been two, but I actually did it

over three or four because I was finishing my military

commitment and combining them together.
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1  Q. Okay. And what did that residency consist of? What

2  did you do?

3  A. Well, after the internship, the occupational medicine

4  residency requires a year going back to school to actually get

5  a Master's Degree in public health or an equivalent, which is

6  heavy on epidemiology and biostatistics, biostatistics meaning

7  the way that you interpret data from a research study and

8  epidemiology meaning the type of studies you can do to answer

9  questions like causation or treatment, what's the best

10 treatment.

11 So after a year of that, then I did one more year

12 spread out a little bit of rotations in the various hospitals

13 aroiind Boston like Brigham and Women's, Mass General and even

14 Children's, believe it or not, so --

15 Q. And you mention you received -- in addition to

16 completing your residency at Harvard, you received a Master's

17 Degree from Harvard as well?

18 A. Yes. That was essentially the second year of the

19 three-year program.

20 Q. Okay. And that Master's Degree was in public

21 health

22 A. Correct.

23 Q. --is that right? Okay. And what were your

24 duties -- you were still in the Army while you were doing your

25 residency at Harvard?
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A. Correct.

Q. And what were your duties for the Army at that point?

A. Well, I had -- I had gone to Natick Army Labs to

what's called the United States Institute of Environmental

Medicine, and there they did research on human subjects

basically as to things that are useful to the military. It

could be anywhere from what are the best boots to wear to how

does someone respond to being immersed in cold water while

riding a bicycle.

So we had equipment there to put you in a chamber

and put you up on top of Mt. Everest height or to put you on a

treadmill and have you at 110 degrees' temperature or minus

thirty degrees' temperature, so it was my job as a physician

to keep those people safe during those studies.

I was part of -- I actually chaired a Human Use

Review Committee for a while that would review all the

research studies to make sure they fit Nuremberg protocols and

safety features.

My real job was kind of to walk around through all

the studies and make sure people were okay, to clear them for

the studies and to make sure things like defibrillators and

emergency medicines were all kept up-to-date in case we ever

needed them.

Q. Okay. And did you retire from the Army at some

point?
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A. Yes, I left active duty when I moved to Vermont and

had finished my commitment to pay back my time supported in

medical school and residency.

Q. That was in 2001; is that right?

A. 1999, yes.

Q. Oh, sorry. Did you continue with some service in the

Army Reserve or National Guard?

A. As an officer, I'm obligated to stay in the Reserves

for at least eight years total, so I waited until the end of

eight years before resigning, which happened to be about a

month before 9/11, so it was probably only by chance I was

able to resign.

Q. What was your final rank in the Army?

A. Major.

Q. Doctor, are you board certified in the field of

occupational medicine?

A. Yes, I am.

Q. By which organization?

A. That's the American College of Preventive Medicine

that certifies my subspecialty.

Q. And what are the requirements for becoming board

certified in occupational medicine?

A. Well, either you complete a residency, which I did,

or you can take certain key courses necessary and challenge

the boards without doing a residency, which is what the
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majority of people in my field do.

And then after the residency and you put in a

certain number of hours and you have certain professional

requirements that are met, you then can sit for medical

specialty boards which, in my case, were a half day of all

three fields of preventive medicine and a half day specific to

occupational medicine.

Q. And since when have you been board certified in

occupational medicine?

A. Let's see. I think the official date was January 1,

2003 when I was first board certified.

Q. Have you been required to do any work since 2003 to

maintain your board certified status?

A. Well, all doctors are required to keep up a certain

amount of continuing medical education every year, and then

starting around when I was first board certified, they changed

the rules so that certification was no longer lifelong, you

had to recertify every ten years, so I did recertify in 2013.

Q. Okay. And are there -- in terms of board

certification for occupational medicine, are there such things

as levels or ranks of board certification if you understand

the question?

A. I think what you're alluding to is did I reach any

higher rank within my specialty. So there are higher ranks

than being board certified. Board certification says you are
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recognized as having a particular expertise in your field

beyond just somebody working as a doctor.

If you have been a member long enough and you've

participated in your field in a way that is felt to be, by

peers in the specialty group, helpful to the causes, then you

could be elevated to fellowship, so I'm now a fellow in my

field as well.

Q. And when were you made a fellow, if you recall?

A. Year and a half ago, two years ago. I didn't apply

for a while. I probably could have done it much sooner, but

eventually I decided just to ask.

Q. Doctor, compared with other branches or specialties

of medicine, how concerned is occupational medicine with

investigating the potential causes of injuries and illnesses?

A. Well, it's a particular strength of this specialty

because it's an unusual specialty in that I'm not just

treating the patient but I'm dealing with a lot of other

outside factors that affect their recovery and their overall

situation such as the insurance company and the attorney and

the other parties involved, so sometimes there are several

people I have to work with, the employer in particular, so --

I lost track of my question. What was it again?

Q. No, I think you answered. So in practicing

occupational medicine over the years, how frequently have you

been called upon to determine the cause of an injury or



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60

illness?

A. Okay. So it's fairly routine that any time I see

somebody for an occupational injury, there is either an

implied or direct question about cause, so if somebody comes

to me for a first visit after an injury, I need to make a

statement about cause so that the -- either the employer knows

to cover this or it should go through the primary insurance.

And then there are other more complicated ones. I

mean, it's very simple if you slip and fall in front of your

boss, break your leg, the bone sticks out and bleeds in front

of him, but if you have something that develops over time, it

gets very complicated because sometimes when you look at your

physical exam and your diagnostic studies, your X rays, your

MRI, the findings are very nebulous to cause because they're

seen on people who were not injured and they're seen on people

who are injured.

So there's a particular emphasis on the science of

causation and trying to determine what causes what because

let's say you have carpal tunnel syndrome and I call it

work-related but it's actually caused by your diabetes. Well,

then if nobody addresses your diabetes, I won't help your

carpal tunnel syndrome. It needs to be managed through the

proper cause.

Q. And I think you mentioned this a little earlier.

It's true that -- is it correct that many of the injuries that
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you're called upon to assess and perhaps determine the cause

or causes, those are orthopedic injuries?

A. Probably ninety-eight percent, yes.

Q. Yeah. And the reason for that is just when people

are injured at work, it tends to be some sort of orthopedic

injuiy; is that --

A. That's correct.

Q. Yeah.

A. The specialties in this country -- we don't have an

orthopedic medicine specialty. We have orthopedic surgery,

but since the majority of people with orthopedic injuries

don't need surgery, it's not necessarily their expertise to

deal with all the issues of causation and how to manage an

injury that doesn't need to go to surgery.

Q. Okay. And so do you restrict your practice, though,

to evaluating injuries that happen in the workplace?

A. I restrict my treatment to those injuries because I'm

only set up to have pay through worker's compensation right

now at least. In the past, when I've worked for hospitals and

other places, I did both --

Q. Okay.

A. -- did not restrict it.

Q. In term

A. But in terms of evaluations, it doesn't have to

necessarily be --
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Q. Okay. In terms of doing IME's, you do IME's on

people who claim to have been injured at work and who claim to

have been injured in other circumstances; is that --

A. Correct.

Q. Okay. Such as automobile accidents?

A. Correct. Those can be work-related or not work-

related or both.

Q. Okay. So after you completed your residency at

Harvard, you moved to Vermont; is that right?

A. That's correct.

Q. And what sort of medical practice did you establish

in Vermont?

A. Well, first I went to work for kind of a regional

occupational medicine clinic. At the time, it was called

Occupational Health and Rehab, and they were on -- they were

an immediate care on Hinesburg Road and Kennedy Drive, and I

worked there for a few years. You want me to keep going with

my work history? Is that what you're asking?

Q. No, I think that gives us --

A. Okay.

Q. --a general sense. I'll ask a more specific

question. So at some point, did you establish your own

private medical practice?

A. Yes, at some -- there was a point about three years

into my work for them that the hospital in St. Albans offered
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me a job, Northwestern Medical Center, but at the same time,

there was a local outfit that was going to compete with the

company that I was working for that wanted to t3:y to hire me

as well, and I wasn't really comfortable that they were safe

employment perhaps, so I really went to work for the hospital,

and they contracted me back two days a week to work for this

other company, Vermont Occupational & Acute Care.

That didn't even last a year, so as soon as that

fell through, I started my own practice here in Chittenden

County seeing independent medical exams and other high-end

occupational medicine in addition to the full-time job in St.

Albans. That really started around 2003, I believe.

Q. Okay. And the name of your practice is currently --

A. Occupational Consultations.

Q. Okay. And it was through your work in your own

practice. Occupational Consultations, that you saw Ms. Brown

in May 2016; is that right?

A. That's correct.

Q. And I think you alluded to it, but the sorts of

services you perform in this medical practice of yours include

IME's; is that right?

A. Yes, that's the primary focus of that, that's right.

Q. Okay. About how many IME's do you perform each year?

A. Okay. So if I said my average was five a week, then

five times fifty, so that would be 250 a year. I don't know
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how accurate that really is.

Q. And are you able to estimate how many of these IME's

you perform in a year relate to a civil lawsuit like this one?

A. Probably three percent I would guess, so that would

be -- well, no, that doesn't -- it should be more now. I

mean, I would guess that -- I probably do twenty a year that

are civil just as a guess.

Q. Okay. And the rest relate to worker's compensation

cases; is that --

A. Correct. The majority of what I'm doing is being

sent to me by a physician or an attorney or an insurer or

employer and -- or somebody coming themselves for the same

thing.

Q. In doing IME's, conducting IME's, how, if at all,

does that relate to actually treating injured or ill patients?

A. Well, indirectly it's related treatment, and

sometimes I'm not seeing somebody for an IME, I'm seeing

somebody for a treatment consultation and management, but if

it's an independent medical exam, which is the majority of

them, then I'm providing the information that can help whoever

the paying party is, be it an employer or whoever, agree with

or not agree with the treatment that is being offered by the

treating doctor, so indirectly, I can help guide somebody's

treatment or not.

Q. Okay. Of the -- I think you said the twenty IME's
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that you do each year in relation to a civil lawsuit like this

one, how often are you hired by the plaintiff; that is, the

person claiming an injury?

A. I'm asked that question it seems like every time I

testify, and I believe the last time I tried to look through

and count them, it was more often for the plaintiff.

Q. So somewhat more than half of the time you're working

for the plaintiff essentially?

A. Yes.

Q. Okay. During your time in medical practice. Doctor,

how many individuals, if you're able to say, have you

evaluated in which their medical condition was related or

allegedly related to neck pain?

A. Oh, many hundreds. I mean, I would say every week,

I'm seeing anywhere from one to several.

Q. Okay. And are you able to say how many of those

individuals who are reporting neck pain also report shoulder

or arm pain in conjunction with it?

A. Oh, probably well over half. It's very common to

have pain through your neck that's in your shoulders.

Q. Okay. And during your time in medical practice, are

you able to say how many individuals have you evaluated in

which their medical condition was allegedly related to

injuries from an automobile accident?

A. Oh, again hundreds. I don't have a number on it, but
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it's common enough that I never have counted them.

Q. Okay. Now, we've been talking for a while about your

education and training and qualifications. Have you prepared

any kind of document which summarizes those qualifications and

education background details?

A. Oh, I have a curriculum vitae that I've -- that I've

shared with you.

Q. Okay. I think I might have a copy of that.

MR. ALEXANDER: So we'll mark this for

identification as Defendant's Exhibit -- is it M?

MR. BARTHOLOMEW GENGLER: P.

MR. ALEXANDER: P. (Pause). May I approach. Your

Honor?

THE COURT: Yes.

BY MR. ALEXANDER:

Q. So Dr. Backus, showing you what's been marked for

identification as Defendant's Exhibit P which, on its face, is

the curriculum vitae of Verne Backus, M.D.

A. Yes, this is my latest updated curriculum vitae.

Q. Do you know that -- do you know or is it

reflected anywhere the date that you prepared the curriculum

vitae?

A. In very small letters on this last page, it says,

"Last updated March 15th, 2016."

Q. And do you prepare this curriculum vitae in the
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normal course of your business, your medical practice?

A. Well, I've had one as long as I've been a

professional. I mean, I had one when I was an engineer, too,

before I went to medical school. I update it when there are

changes to it.

MR. ALEXANDER: Move to admit Exhibit P.

THE COURT: Mr. Robinson?

MR. ROBINSON: Your Honor, I'd like to be able to

voir dire the witness. I'll accept the curriculum vitae, but

I would like to be able to examine him on some of his

testimony that he just presented.

THE COURT: All right. Well, at an appropriate

time, I'll offer you that opportunity.

MR. ROBINSON: Thank you.

MR. ALEXANDER: Okay.

THE COURT: So we'll admit Exhibit P.

(Verne Backus' curriculum vitae was hereby received into

evidence as Defendant's Exhibit P, as of this date.)

MR. ALEXANDER: So Your Honor, at this time, the

defense requests that the Court rule that Dr. Backus has been

established as an expert in the field of medicine.

THE COURT: All right. Mr. Robinson, do you wish to

inquire about his credentials?

MR. ROBINSON: Yes, I do.

THE COURT: You may proceed.
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VOIR DIRE EXAMINATION

BY MR. ROBINSON:

Q. Dr. Backus, you indicated that your practice when you

do an independent medical exam is basically a one-time exam;

is that correct?

A. It's only intended to be one time at that point.

Somebody is sometimes sent back.

Q. So with regard to Cheryl Brown, who you testified to

at the beginning of your qualification, her exam was a one

time exam for the 2012 accident?

A. That's correct.

Q. And in fact, you saw her back in 2008 for the

automobile accident which occurred in 2007; is that correct?

A. '06 or '07. Yeah, I think it was '07, yeah.

Q. And I think your IME was in November of 2008, and you

testified that your conclusions were all low back-related

conclusions?

A. I don't have that report in front of me, so I believe

that was the focus. I'm not sure if I said all.

Q. Okay. With regard to your practice, how many

patients do you currently have?

A. Well, how do you define patient? I mean,

(indiscernible) people I see.

Q. I mean somebody that would come into your office for

regular examination and treatment.
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A. Well, some of these IME's are really not IME's, they

are for treatment because the patient comes to me themselves

or is sent by the doctor, so I would count those as patients,

but if somebody's sent to me by a third party and I'm not

establishing any treating relationship, I would not count

those as patients, so the percentage that I would call

patients is ten percent maybe.

Q. And the other ninety percent would be your

consultation business?

A. I provide consultation for treatment or nontreatment

but --

Q. Treatment, yeah.

A. -- but the ones which I would not call patients, I

refer to them as examinees because specifically stated in the

introduction is that there is no treatment relationship

established.

Q. Now, with regard to Ms. Brown, when she came in to

see you, you were not a treating doctor for her; is that

correct?

A. That's correct.

Q. And when she came in to see you -- you testified that

your office is basically set up for your workmen's

compensation evaluation portion of your practice; is that

correct?

A. No, I don't think that's, in fact, what I said.
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What -- I'm not sure what you're asking me.

Q. You --

MR. ALEXANDER: Your Honor, I'm not -- I don't want

to -- I think this is going beyond the scope of the voir dire

under his qualifications.

THE COURT: I thought you wanted to inquire about

whether he's qualified as an expert --

MR. ROBINSON: Well --

THE COURT: -- to testify as an expert --

MR. ROBINSON: Well, I'm --

THE COURT: --on the subject in this case?

MR. ROBINSON: I am. I'm going to do that, Your

Honor, but I think as far as -- he described the nature of

his office and he's described the nature of his practice, and

what I'm questioning is going to be the nature of the

relationship of his practice in terms of whether or not he has

a patient practice and whether or not -- because he doesn't

have a patient practice, whether or not he should be qualified

to be able to testify regarding Ms. Brown because his practice

is clearly a practice that is -- a practice that is paid

for - -

THE COURT: So all that is subject -- you can

cross-examine about that. This is limited -- this is voir

dire limited to his qualifications to testify as an expert.

MR. ROBINSON: I understand.
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BY MR. ROBINSON:

Q. Is it my understanding also that an independent

medical examination is supposed to be independent?

A. Yes.

Q. And in fact, you have seen Ms. Brown on another

occasion?

A. That's correct.

Q. And in fact, when you saw Ms. Brown on the other

occasion, that was not indicated specifically to her when she

came for her exam back in May of 2016?

MR. ALEXANDER: I have to obj ect again. We're way

beyond

THE COURT: Sustained. This is voir dire on

qualifications --

MR. ROBINSON: Well, it goes --

THE COURT: -- not cross-examination.

MR. ROBINSON: Very well, Your Honor. I was raising

the issue because of the nature of an independent medical

examination, but I'll wait for cross.

THE COURT: All right.

MR. ROBINSON: I'm done.

THE COURT: All right. So the Court will recognize

Dr. Backus as qualified to testify about medical issues

relating to the claims being asserted by Ms. Brown in this

case.
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MR. ALEXANDER: Thank you, Your Honor.

BY MR. ALEXANDER:

Q. Dr. Backus, in the course of preparing for and

conducting the IME of Ms. Brown in May 2016, did you learn

some details about the auto accident involving Ms. Brown and

Sergeant Denis in May 2012?

A. Yes, I did.

Q. And how or from what sources did you learn those

details?

A. Well, from medical records and from the interview of

Ms. Brown.

Q. Okay. So medical -- reviewing Ms. Brown's medical

records and interviewing Ms. Brown, these are sources of

information that you would typically consult and rely upon to

evaluate injuries in an IME setting?

A. Yes.

Q. Okay. And so based on those sources from Ms. Brown

herself and her medical records, what did you learn about the

nature of this auto accident?

A. Well, as I understand, she was on Route 7 near the --

what I call the Fanny Allen Hospital walk-in clinic, and she

was stopped and -- I don't know if it was a line of cars, but

she was stopped waiting for a turn signal, I believe, and

Sergeant Brown or Sergeant -- sorry. The sergeant --

Q. Denis.
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A. -- was behind her and was -- from what I read, he was

reaching back to open a window for his service partner,

animal, and his foot came up off the gas and his car rolled

into hers, so it struck hers in the rear.

Q. Did you learn or conclude anything about the speed of

Sergeant Denis' vehicle at the time of impact?

A. It was low speed from what I understand, a few miles

an hour.

Q. Yeah. And as a physician assessing the existence and

cause of injuries from an auto accident, how, if at all, is

the speed of the collision significant to you as a physician?

A. Well, it's going to have an effect on the degree of

injury to the body involved in the forces from the accident.

Q. In rendering an opinion in your prior IME of Ms.

Brown in 2008 with regard to the rear-end collision of -- I

think you said fifty miles an hour. We've heard forty from

other witnesses. Perhaps it doesn't matter, but did that

speed estimate play any role in rendering your opinions for

Ms. Brown with regard to injury to her low back?

A. Yes, I believe it probably was forty. I might not

have recalled that correctly --

Q. Yeah.

A. -- what I read, but there are different types of say

whiplash. If you have high-force injuries, then there are

dislocations and fractures in the spine which are serious and
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not very obvious, but if it doesn't cause those type of

injuries that can be seen on diagnostic studies, then we're in

this category of, you know, how much force caused how much

injury.

So the whiplash force where the neck moves forward

and back too quickly for your bodies to protect itself can

cause injury to soft tissue structures that are very hard to

see, so I have to make a judgment in those cases was there

enough force to cause an invisible injury that's real as

opposed to just caused symptoms that really didn't injure

anything underneath and where are we in between.

Q. Now, have you concluded to a reasonable degree of

medical certainty whether Ms. Brown sustained any kind of

injury in the May 2012 accident, whiplash or otherwise? Can

you say that?

A. I believe the way I stated it in my report, and I

still have the same opinion, is that I can't be sure to a

reasonable degree of medical certainty there was an injury,

but if there was, it would have been on the minor end of that

scale.

Q. And if there was any kind of injury, when you say "on

the minor end of the scale," what do you mean by that in terms

of duration and symptoms and other factors?

A. Well, typically in a whiplash with minor forces,

there are symptoms such as stiff neck from muscle guarding
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that will last a few weeks, so I think I tried to be generous

in saying maybe a few months in this case.

Q. And why is it, Doctor, that -- if I understand you

correctly, that you hold open the possibility or significant

possibility that Ms. Brown was not injured at all in this May

2012 accident? What leads -- what are your reasons for that?

A. The forces were low, and the diagnostic testing that

were done did not show any findings that I can say was an

acute injury objectively. Everything that we see on X rays,

MRI's are things that are common in people who are not in pain

and not inj ured.

Q. Okay. Did you learn something about Ms. Brown's

medical history prior to the May 2012 accident?

A. Yes.

Q. And we're going to talk in detail about what you

learned, but generally speaking, what you learned about Ms.

Brown's prior medical history, that is prior to the May 2012

accident, did that play any role in stating that you can't say

with any certainty whether she sustained an injury at all in

the May 2012 accident?

A. Yes.

Q. And explain why that is.

A. Well, I know from her prior history that she's had

neck pain in the past, treated for neck pain, and the pattern

at times were very similar to what was seen afterwards, that
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it would radiate into her shoulder, and that was -- eventually

when we got all the records was seen in her chiropractic care

in 2006 before the previous auto accident in 2007. After that

accident and again even three and a half months prior to this

accident, she went back to her chiropractor for treatment of

her neck.

Q. And you alluded to the pattern of similarity in

terms of the reported symptoms by Ms. Brown before the May

2012 accident and after the May 2012 accident, and that

similarity -- how does that similarity relate to what you're

sensing is perhaps no injury at all from the May 2012

accident?

A. It looked very similar. A pain in the neck and in

the upper back is very common. There are many reasons people

can have that pain, but if a person has a pattern of having

pain in those areas, it can wax and wane. It can be related

to all kinds of factors, from stress in your life to anything

other than injury, too. It doesn't have to be related from an

injury.

So I'm seeing somebody with a pattern of having pain

in these areas that she had before the accident and a pattern

of pain in those areas after the accident. The perpetuation

of pain can be from many factors, but I can't conclude, from

what I have available, that it was from injury to specific

structures in any objective sense.
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Q. Okay. So as part of your May 2016 IME, you said you

interviewed Ms. Brown; is that right?

A. Yes.

Q. And you interviewed her about her physical complaints

following the May 2012 accident?

A. Correct.

Q. And what did she tell you her physical complaints

were?

A. Well/ she had in her mind separated out that the

previous treatment was for her low back, at least for that

other auto accident, and that she had no serious neck problems

that she had treated for and denied that she was treating for

her neck prior to that -- this second accident.

Q. Yeah. Do you recall asking Ms. Brown about whether

she had any difficulties prior to the May 2012 accident that

were similar to what she experienced after the May 2012

accident?

A. Well, yes, her questionnaire has a specific question

to that effect, and in my interview, I typically go over those

questions directly and ask them because sometimes people

recall things when we start interviewing that they didn't put

on the questionnaire so --

Q. Okay.

MR. ALEXANDER: May I approach. Your Honor?

THE COURT: Yes.
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Q. So I'm going to show you what was previously admitted

into evidence as Defendant's Exhibit H, and on its face, it

appears to be a questionnaire from your practice, Occupational

Consultations, relating to Ms. Brown?

A. Yes.

Q. Do you recognize Exhibit H?

A. Yes, I do.

Q. And so you were alluding earlier to -- on the written

questionnaire that you gave Ms. Brown, there is a question

about prior similar difficulties. Do you see that?

A. Yes.

Q. And what's the -- are you able to find that?

A. Yes, it's Question No. 7 on the second page.

Q. And how does it read?

A. She circles the no. There's a yes, no and not sure

and if yes, please describe. She circled no and did not fill

anything further out.

Q. Oh, I'm sorry, but what was the question that she

said no to?

A. Oh, "Have you ever had any difficulties prior to the

date of your injury which were similar to those you are now

experiencing?"

Q. Okay. And you said that there's an additional blank

line so if the patient wants to qualify or explain further,

that could be done?
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A. Yes.

Q. And that line is blank?

A. That's correct.

Q. Simply no has been circled?

A. Yes.

Q. Okay. And then you said that in addition to having

her fill out the questionnaire, you actually sit down with her

and go over the questions again in person?

A. Yes, usually my pattern is to follow the questions in

this questionnaire directly going through them, and certainly

I can vary each one depending upon how our conversation moves.

Q. And do you recall specifically asking Ms. Brown

verbally face-to-face about whether she experienced pain or

stiffness in her neck or shoulder or arm prior to the May 2012

accident?

A. I can't say I recall exactly what our conversations

were, but it's my standard practice and I'm sure in this case

I did ask the question about is this true, did you ever have

any neck pain.

I find it quite common that some people will circle

no, and then when I ask them, they'll come up with something

or I'll see something in the records and ask them about it and

they'll give me more details.

Q. And as far as you know, when you went over that

question again verbally with Ms. Brown, did she qualify her
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answer, provide you with any additional information?

A. Not that I can recall. In this case, with 900 and

some pages of records, I doubt that I got through all of them

before she finished the questionnaire, so I don't think, when

I interviewed her, I was aware, for example, of the treatment

in January of 2012, three and a half months before her

accident, so I don't recall asking her about that. I might

have, but I just don't recall.

Q. So is it your recollection that when you queried Ms.

Brown about whether she had prior -- similar difficulties

prior to the May 2012 accident and she indicated no that you

had no medical records or written documentation to confirm or

disprove those statements?

A. The best I can recall is that because, of course, we

both knew we had had one prior IME for the previous accident

is I would have gone back over you didn't have any neck issues

that were treated from the prior accident, and I don't recall

her giving any answer that there was ongoing neck problems,

and I really can't recall the detail of her answer, though.

Q. Okay. So after the May 13th, 2016 IME meeting and

examination of Ms. Brown but before you finalized your

opinions for this case, did you receive some additional

documents or medical records pertaining to Ms. Brown?

A. Yes. As I recall, I might have communicated to you

that in cases like these where there's chiropractic records
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going back a lot further than we have that it might be useful

to be able to review those because people don't remember all

their details or they categorize in their minds the way they

believe it to be and, when you get the records, you find it's

something else.

Q. And so what did you receive after the IME with regard

to Ms. Brown's pre-accident medical history, if you recall?

A. There was more chiropractic records going back into

at least 2006 and into 2007 and then even after that prior

IME, records -- which I can't recall if I had initially or it

was sent later -- went up through 2009, and that included the

one January 2012 treatment.

Q. Okay. And do you recall what the January 2012

treatment note from Dr. Marko indicated to you?

A. I recall that she had neck pain. Might have had neck

stiffness. I can't recall the details on it.

Q. And you state that that's about a little over three

and a half months before the accident with Sergeant Denis on

May 16th, 2012?

A. Yeah, as I recall, it was like January, late twenties

or thirty or somewhere in that range.

Q. And so by the point that you see this January 2012

record, you've already reviewed in-depth her -- well, 900 and

some pages or thereabouts of her post-accident medical

records, right?
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A. I did review all those before --

Q. Yeah.

A. -- finishing the report/ yes.

Q. Okay. And so in reading these pre-accident records

and then -- and comparing or recalling what you read with

regard to her post-accident presentation, were you struck by

some differences, similarities? What was your impression, if

any?

A. Yes, there were similarities. I mean, there was

certainly a focus on the low back in many of those prior

treatment, but there were specific treatments both before and

after the 2007 accident that appeared very similar to what she

presented with after this 2012 accident where there was neck

pain and -- neck pain into the, if I believe correctly, left

shoulder, that there was a pattern very similar looking.

Q. Right. As you explained earlier, that the similarity

of the symptom pattern is a factor going to your opinion

that -- in terms of whether there indeed was a new injury in

May 2012 with the accident with the state trooper?

A. Correct.

Q. Okay. Now, laying aside -- we've gotten your opinion

on whether something was reasonably certain from a medical

point of view, but do you think it is even possible -- a bare

possibility that the May 2012 accident had any effect at all

on Ms. Brown?
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A. Well, anything's possible, yes.

Q. But not reasonably likely?

A. Right. That's correct.

Q. And the reasons for that with regard -- well, we've

talked about the prior medical history, but are there any

other reasons specifically with regard to the circumstances of

the May 2012 accident?

A. The details of the mechanism of injury are important,

and the details of the diagnostic examination findings

afterwards are important.

Q. Okay. And so what did you review in terms of

diagnostic studies or imaging with regard to Ms. Brown?

A. There were X rays and MRI's, two different MRI's, one

in 2012 and one in 2014, and there were two different

electrodiagnostic studies, one relatively -- in the first few

months after the accident, another one later. I don't recall

the date.

Q. And these studies that you were just referring to,

what -- are they called EMG's or is that right?

A. That's part of them. People often say EMG's because

it's easier to say and type, but it's truly an

electrophysiological study. There are kind of two ways we can

look at the nerves in the neck. One is by what they look like

in an image. That's what the MRI does, so that's a physical

view of nerve roots. And the other is by checking the
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function of the nerve.

So an electrophysiological test involves actually

doing something to the nerve and seeing how it responds, so

there are two parts to it. The nerve conduction velocity part

is where the technician or doctor puts electrodes at different

points on the nerve and then shocks the person, sends signals

up and down it. It's not very fun.

And you can actually measure -- you have to do this

very carefully. If the person isn't good at it, it's not even

worth doing. You can measure the speed of the signal going

through the nerve and try to decide if there's a place where

the nerve is sick and it's not getting through there very

well.

And then the second part, though, is the EMG part.

That's an electromyographic test where basically you stick

pins into muscles, and those pins in the old days worked with

a CellScope but now will go to your computer. Muscles

normally have a behavior that is controlled by the nerve, so

the pin in the muscle will see no signal unless you tell --

you move the muscle, then all the fibers in that muscle fire

together and you can see that on a screen.

If you have a sick nerve going to that muscle, then

the muscles are confused, they're not sure what to do, and so

you have little fibers going off at random and you see all

this noise in it, you know, compared to say a heart that's
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either beating properly with beats or one that's -- a person's

dying and their heart is in fibrillation and every part of the

heart is beating separately and it's not pumping any blood.

So between the EMG part and the nerve conduction

part, you can try to determine if a nerve has functional

problems somewhere such as where it comes out of the neck or

where it goes through your wrist in the carpal canal or

something like that.

Q. And based on your review of these EMG nerve

conduction studies, what do the results of those tests

indicate with regard to Ms. Brown to you?

A. Both tests did not find any findings of what we call

radiculopathy, which is a fancy word for the root of the

nerve, and that's where the nerve comes out of the spine and

goes towards the body, so the issue here was did this person

have a problem in their neck that was causing pain down the

distribution of the nerve into their arm, and the nerve

studies did not find that in any other case.

Q. Okay. And I think you mentioned that in terms of

diagnostic tests, we have the EMG's, the nerve conduction

studies, and we also have the MRI's that you looked at, right?

A. That would be the physical image of the nerve root.

Q. Okay. You didn't -- you looked at the MRI -- the

report of the MRI prepared by the radiologist, correct?

A. I did look at the report, yes.
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Q. Okay. And do you recall when those MRI's were done

on Ms. Brown?

A. The first one was in 2012. I believe it was October.

I know it was after she saw Dr. Roomet or whichever the

neurologist was. I think it was Dr. Roomet. And he was the

one who said well, I can't see anything on this nerve test,

let's do an MRI to make sure.

Q. Okay. And do you recall the date of the second MRI?

It was later I say.

A. It was two years later.

Q. Okay.

A. Sometime in 2014.

Q. What were -- and these are MRI's both times of Ms.

Brown's cervical spine; is that right?

A. Correct.

Q. Okay. And what were the findings made on these two

MRI's?

A. Well, the findings in both cases involved images that

had some degenerative changes; not severe ones, ones that are

very typical for her age. If we were to do an MRI of a

hundred people off the street who are not in any pain, the

same age, they would, on average, look very similar.

So we see discs that degenerate. They no longer

have the nice thick inside that gives them good compression.

They dry up and shrink as we age. Sometimes they crack and a
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part of it actually pushes through the crack. That's a

herniation. So disc bulging, annular tears, all the changes

we see in MRI are very, very common and increase with age.

But there's no correlation between whether you have

these findings and whether you're in any pain because they

just occur with age, so as we say, you find people -- you can

find some of these MRI's in people who aren't hurting that

look like they need surgery, they have a disc pinching a nerve

and yet they're not in any symptoms -- having any symptoms at

all.

So in her case, the findings in the first MRI showed

some degenerative changes in the joints and in the discs that

were not severe. Probably the worst one is probably the most

common level. So we number the discs one through seven, and

the C6-7 level is probably the most common to have the most

problems. You think about the way you move your neck, there's

more motion and more weight on the lower levels than the upper

levels, and that one had a herniation that wasn't large and it

didn't --

The important thing about these herniations is

whether or not they pinch the nerve that's leaving each side,

so we have one nerve come out every side in your neck between

the vertebral bodies. Eight cervical nerves in total is what

is above the whole thing. So if we have a herniation that

happens to be lopsided and pinching a nerve, that will cause
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the radiculopathy.

This is less than one percent of all people who

present with neck pain, so in the one percent where they

happen to have a herniation pinching the nerve, then we treat

that differently. That's the person who might benefit from

injections and even sometimes surgery.

So in her case, there was a herniation. It wasn't

big. It was kind of in the middle. It pushed against the

cord a little bit, but the cord floats in there. There's a

lot of room around the cord with spinal fluid, so it's not

enough to pinch it. If it's severe, it will pinch the whole

cord and you can see damage in the cord and it didn't have

that. So we see one disc there that pushes on the cord a

little bit. That's about it. No foraminal narrowing on

either side.

And then two years later when you repeat it, these

things changed over time. The changes over those two years

were pretty typical. The one that was the worst before had

shrunk back a little. They tend to do that. And there was

two others that were a little bigger at levels above and below

that. These were an expected amount of change for two years.

Q. Okay. So the MRI's are indicating that there is no

foraminal narrowing by these herniations or by any other

structural abnormality with regard to Ms. Brown?

A. Correct. That's the primary reason to obtain these
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is to see if we might be missing a pinched nerve that we need

to do something about which, like I say, there's a small

percentage of people, but if she's hurting a lot and has a lot

of arm pain, then it's reasonable to look for that.

Q. Okay. Are there -- other than imaging tests like

MRI, are there physical maneuvers or tests performed by a

doctor in a doctor's office that might speak to the

possibility of foraminal narrowing?

A. We do try to look for the signs of that in a physical

exam. First of all, we listen to their symptoms, so if they

describe pain or numbness or tingling that follows a

particular nerve root pattern. We know where the nerves in

your neck go in your arm, for example, so we know one nerve

will go to the thumb and another will go to here, et cetera.

So between what they're telling us and what we find

on exam, and a common one we do for this would be what I call

a Spurling's test. In the Spurling's test, I move the neck

back, turn it and try to pinch it to where that nerve would be

irritated, and if that reproduces the symptoms going down the

arm that would fit with a pinched nerve, then it would suggest

it might be radiculopathy.

Q. Okay. Is another name for a Spurling test the

foraminal compression test?

A. Yeah, there are several names. That term is used

more commonly with chiropractors, although I've seen -- if you
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look through the records, actually Dr. Rooraet called it that,

and Dr. Tarver did indeed call it a Spurling's test so --

Q. Okay.

A. -- medical doctors tend to use the Spurling's test

name.

THE COURT: So we're going to take our mid-morning

recess. We'll come back in about ten to fifteen minutes.

THE CLERK: All rise, please.

(A recess was taken at 10:34 a.m., iintil 10:47 a.m.)

THE CLERK: All rise, please.

(The jury entered the courtroom at 10:57 a.m.)

THE COURT: Thank you. Please be seated. Mr.

Alexander.

MR. ALEXANDER: Thank you.

CONTINUED DIRECT EXAMINATION

BY MR. ALEXANDER:

Q. So Dr. Backus, before the break, we were talking

about neuroforaminal compression tests, correct?

A. Correct.

Q. And the purpose of a neuroforaminal, foraminal

compression test, Spurling's test is to try to assess what?

A. Well, most of the time when we're examining somebody

with complaints related to the neck or low back, we're looking

for what we call red flags. We're looking for the things we

don't want to miss, which fortunately most people don't have.
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so that particular test is looking for radiculopathy. It's

looking to see if there's a pinched nerve that's causing

significant pain down the arm.

Q. Okay. Did you perform a foraminal compression test

on Ms. Brown during your IME?

A. I do what I call a modified version. There are

several ways to do it. In my version, I don't push on their

head. I have them move their own neck back into the position

that would pinch the nerve and ask them to put pressure

themselves on it as long as it's not hurting them.

Q. And what were the results of that modified foraminal

compression test that you asked Ms. Brown to perform on

herself essentially?

A. Right. Well, it was a negative test. A true

positive test is where we produce the symptoms that radiate

from the arm or from the shoulder down the arm and the

distribution of where the pain could be from the nerve you're

suspicious about. If it produces neck pain or upper back pain

where their pain is, then that's not a positive test, it's

symptoms, but that's a indication that their pain is not from

a pinched nerve, so it was negative when I did it.

Q. Based on your review of Ms. Brown's medical records,

were there other physicians who administered a foraminal

compression test to Ms. Brown after the accident in May 2012?

A. Oh, other specialists who were treating her did. I
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mean, I saw it on -- the first specialist was Dr. Roomet/ the

neurologist. He actually called it a compression test, as I

mentioned before the break. And then Dr. Tarver was the pain

anesthesiologist at Vermont Interventional Spine Clinic, I

believe is what he calls it, and he also performed one, which

he called Spurling's, and they both said it was negative.

Q. Negative meaning there was no evidence from those

maneuvers of nerve irritation, radiculopathy? Do I have that

right?

A. If they're recorded correctly, yes, that's what it

means. There are people who just put it as positive because

the person experiences pain, and that gets very confusing

because that's not what the test is designed for.

Q. Okay. And how would you compare the diagnostic

accuracy of these compression -- foraminal compression tests

with regard to the MRI imaging that you reviewed?

A. Well, the test is a physical exam test that has --

that isn't completely accurate, but it gives you an idea, for

example, whether it's worth getting the MRI. Once you get the

MRI, if you don't see the nerve being pinched, then the test

really is of no value; it was just something to get you there.

Q. So the negative foraminal compression tests done by

Dr. Roomet, Dr. Tarver, yourself in a modified fashion coupled

with the MRI findings as well as the EMG's, the nerve

conduction tests, what does all that taken together cause you
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to conclude about the possibility of radiculopathy in Ms.

Brown's case?

A. Oh, that would be exceedingly unlikely, that this is

more likely common upper back and neck pain from many other

reasons that are not radicular.

Q. Okay.

A. So again the idea is to rule out the things you don't

want to miss that usually aren't there, and this clearly ruled

it out.

Q. Other than radiculopathy, is there some other

mechanism by which a disc protrusion or some other abnormality

in the spine could be causing nerve irritation in general?

A. If the herniation was so large or some other

combination of factors like congenital narrow canal, arthritis

and herniation pinches the entire cord as it goes by, then you

have what's called cervical myelopathy. That's a very serious

condition and is completely different and not -- also not seen

on MRI. That would cause problems with stumbling gait and

problems below your neck because the cord is getting pinched

itself.

Q. Okay. So in terms of diagnostic evidence, both

imaging and physical testing for radiculopathy in Ms. Brown's

case, the result uniformly was what based on your

understanding?

A. It uniformly rules out that we were dealing with a
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nerve root impingement problem or a spinal cord problem, so

they're both tests that are considered negative in terms of

help in managing her care.

Q. What about the possibility of some continuing

myofascial or muscle pain from, in Ms. Brown's case, her

shoulder and neck as a result of the May 2012 accident? Is

that -- I think you testified it's a bare possibility, but do

you find that -- to a reasonable degree of medical certainty

that that's likely, the myofascial pain possibility?

A. Well, she was complaining of pain in muscles, and

myofascial pain refers to muscle pain, often what's called

myofascial pain syndrome, but there are a lot of other names,

including ones I use.

So if we have pain that's not radicular, which is

the vast majority of people, then persistent pain can be for a

whole lot of reasons, not necessarily from a minor trauma such

as this one, and that's my conclusion: this minor trauma is

not the cause of her persistent pain.

Q. Okay. Now, in doing your work for the IME, you did

reach a few formal diagnoses with regard to Ms. Brown. Do you

recall that?

A. I did list some diagnoses, yes.

Q. And what were the diagnoses that you reached with

regard to how Ms. Brown was presenting on the day of your exam

in May 2016?



95

1  A. I believe there are three listed. First is cervical

2  strain/sprain, so the idea that her symptoms started with some

3  type of whiplash, I don't know how much, caused me to list

4  that as a diagnosis.

5  The next one was -- I think I used trapezius

6  neuralgia, which is a descriptive term for pain in the

7  upper -- large upper muscles in your upper back, very commonly

8  associated with neck, and there are a lot of causes for that.

9  It's a common reason for people to -- or one common reason is

10 that people tend to put stress into their upper back and have

11 pain there.

12 So, you know, that's a descriptive term. It's not

13 relating it to causation. It is saying she has trapezius

14 myalgia or neuralgia and she had a history of what was said to

15 be a strain/sprain. What was the third one? Do I have

16 cervicobrachial syndrome is the third one?

17 Q. Yes, that's -- is that your recollection. Doctor?

18 A. It is but --

19 Q. Yeah.

20 A. -- I don't know. There's different ones I use, and I

21 could be wrong, but without the report in front of me, I

22 believe that I used that one, and that's simply another one

23 that says this person has neck pain and arm pain, and the

24 relationship between them is not certain, but they have neck

25 pain and arm pain that you could postulate that the tightness
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in the upper trapezius muscles are causing some irritation of

the nerves between the neck and the arm and that's why they

have pain down their arm.

Myofascial pain itself, pain in the muscle, is known

to refer pain into the arm, so for whatever reason, we can

have arm pain associated with neck and/or upper trapezius

pain, and that's why I chose that term.

Q. Okay. And I think you alluded to it before, but

what, if anything, do these diagnoses that you reached on the

day of the exam have to say or indicate about causation for

those complaints or symptoms?

A. Well, the first one, if there's a strain/sprain, I'm

implying there's a possible causal connection. I've already

stated I don't think it was probable. But the other two are

not -- are not making a statement about causation. It's just

describing what I think she's experiencing.

Q. And the third diagnosis, cervicobrachial syndrome,

when physicians use the term syndrome with regard to a

diagnosis, is that indicating something with regard to the

etiology, the potential source of the condition, or is it

saying something else?

A. Usually if we use the term syndrome, it means we

don't have a specific diagnosis, so if we --

Q. Okay.

A. -- know it's from radiculopathy, I would not say
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cervicobrachial syndrome/ so if you take the people who don't

fit in a particular category from what we can figure out but

they are characteristic and presenting in a way a lot of other

people do, too, we lump them together in what's called a

syndrome.

So there are people who have neck and arm pain and

we can't come up with something specific, which is probably

more common than not, and so we'll say well, this is what it

is, it's pain in the neck and arm that are somehow related,

but our diagnostic tools are not sophisticated enough to tell

how.

Q. Okay. So based on your review of Ms. Brown's

pre-accident medical records, specifically her chiropractic

records before this accident in May 2012 and, more particular,

the treatment note with Dr. Marko, you reference January 27th,

2012. Based on your review of that, if you had seen Ms. Brown

in late January 2012, would you have reached a different

diagnosis, same diagnosis, none at all? Are you able to say

based on that hypothetical?

MR. ROBINSON: Objection.

THE COURT: Sustained. I don't understand the

question.

MR. ALEXANDER: Okay.

THE COURT: Break it down to one question at a time,

please.
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MR. ALEXANDER: I'm sorry.

BY MR. ALEXANDER:

Q. So Dr. Backus, how, if at all, do these diagnoses you

reached apply to Ms. Brown's condition, as you imderstand it,

prior to the May 2012 auto accident?

A. The descriptions of pain in the neck and upper back

and trapezius are fitting for those diagnoses whenever it

occurred. Even if I were to see her in January 2012, I

probably wouldn't say strain/sprain unless I was implying that

we're dealing with something here that might be related to an

injury and -- okay. I guess that's my answer.

Q. Okay. And the other two diagnoses, would those apply

to Ms. Brown's presentation as you understood it on January

27, 2012?

A. When I first see somebody, I probably wouldn't use

those right away. I would say they have neck pain and I need

to investigate it further, but if I go through --

MR. ROBINSON: Objection. I believe the question

dealt with the January 2012 issue, which is a pre-accident

issue, and Dr. Backus' assessment of a pre-accident issue

on -- for that particular date. I don't think that -- I think

unless he's going to refer to a specific report, I think that

that would be considered something that would be hearsay at

this point. If he wants to go and look at a record --

THE COURT: Overruled. It's not a hearsay
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situation. You may proceed.

Q. You can continue your answer if you --

A. All right. My understanding is that you're asking me

if, hypothetically, I had seen her in January 2012, what I

know from the medical records, I would have said she had neck

and upper back, shoulder pain, and I probably wouldn't have

called it any more than that until I had further investigated

it.

If, after further treatment investigation, we were

at where we were at the time I saw her for the IME, then I

would be probably characterizing it as cervicobrachial

syndrome, trapezius myalgia, neuralgia.

Q. Okay. So Doctor, do you have an opinion to a

reasonable degree of medical certainty as to whether the disc

protrusions or herniations that you saw or were informed of

with regard to Ms. Brown's MRI's were caused by the May 2012

accident?

A. It is my opinion to a reasonable degree of medical

certainty that they were not caused by the May 12 -- two

thousand --

Q. And could you -- I think you've alluded to --

A. -- twelve accident.

Q. -- some of those reasons already, but could you state

the reasons for that opinion?

A. Well, the reasons are that these are findings which



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

100

are typical and ubiquitous in the population -- at her age,

they're already present -- and that there's no good science

that says that minor trauma causes them, but we know they

occur anyway, and they typically occur without necessarily any

pain.

So the fact that we find them after getting the MRI

is not useful in predicting that they were caused by this

accident. These are typical findings or red herrings, as you

might say. The only value of this MRI really was to rule out

radiculopathy and it did so. Those herniations are just

incidental, in my opinion.

Q. Okay. And do you have an opinion to a reasonable

degree of medical certainty as to whether the degenerative

changes seen on Ms. Brown's MRI's were caused by the May 2012

accident?

A. Well, the same logic applies to that. Degenerative

changes would include not just changes to the disc but changes

to other structures, such as facet joints, the osteophytes

that form on the ends of the vertebral bodies, all of which

can build over time and even cause nerve impingement

themselves, even without herniation.

In her case, those were minimal. They were not

atypical for her age and they weren't causing any issues, and

I can't come up with any good reason to justify they were

worsened or they were caused by the accident.
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Q. Okay. So laying aside the cause or causes of the

disc protrusions and degenerative changes seen on Ms. Brown's

MRI'S/ do you have an opinion to a reasonable degree of

medical certainty as to whether those structural abnormalities

would have been sufficient to be the cause of Ms. Brown's

pain?

A. They are. I think it's common logical thinking on

some of our parts to think that when there's arthritis, it

must be something we did before, must be some trauma, even if

I can't remember, but in fact, it isn't. Arthritis occurs

primarily due to age and genetics.

There are some identical twin studies where one twin

is in a very physical job and one is not, and they find, at

the same age, they have the exact same amount of arthritis in

their spine or their knee, whatever the body part is.

So these things occur without injury. Injuries can

cause changes, but I would have no reason here to say this

minor motor vehicle accident would have caused the arthritis

that was a pre-existing condition.

Q. Okay. And Doctor, are you familiar with the term

subluxation?

A. Yes.

Q. And what is your familiarity with it?

A. Well, in medical science, medical doctors refer to

subluxation as something that's moved out of its proper
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alignment and association, so if my shoulder is out of the

joint, it is subluxed out of the joint even if it goes back in

or dislocated would be if it stays out.

But it's commonly used among chiropractors in a

different way. They have -- they have a definition that goes

back to Dr. Palmer, the founder of chiropractic in 1895,

something like that, where you had this metaphysical construct

that there were changes inside your joints of your spine that

caused all kinds of problems in the organs in your body, and

if you treated these subluxation complexes in the spine, you

would cure medical conditions in your body.

Most -- as I understand it -- I'm not a

chiropractor, but as I understand, chiropractors are still --

it's split, and there are some that still say it's a true

entity, and there are others that say it's an historical

construct, it should be forgotten and just -- this is just

part of the history.

Because you can't see it. There's never been any

objective evidence that there's such thing as a subluxation in

the spine. And I'm not discounting that chiropractors can't

treat the spine and manipulate and help them. I'm just saying

that concept that they -- it's a common term they use, but

it's really more of a historical thing. It doesn't have any

true science to it.

Q. Okay. So do you have an opinion as a medical doctor
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with regard to whether this term used by some chiropractors

still, subluxation, has a reliable basis in medical science?

A. It has no reliable basis in medical science.

Q. Dr. Backus, as part of your IME of Ms. Brown in 2016,

did you reach an opinion to a reasonable degree of medical

certainty as to Ms. Brown's prognosis?

A. Yes, I do have some opinions about her prognosis.

Q. Okay. And in plain English, prognosis is what?

A. Prognosis is a prediction of how they will do from

that point on.

Q. Okay. And what is your opinion on Ms. Brown's

prognosis given what you understand to be her current

situation?

A. Well, there are kind of two parts to my answer on

that. One is do I expect her to get worse, in other words,

this is the kind of condition that should deteriorate, and her

prognosis is good in that respect in that because we didn't

find anything really serious in any of these tests, there's no

expectation that she should fall apart at this point regarding

anything that happened here.

But on the other hand, there are some treatment

management issues that lower her prognosis. People usually do

best managing pain if they can learn not to focus on it,

remain more active, exercise, get in shape, lifestyle changes.

You know, a person who can lose weight and get back to their
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high school physique will do better than the person who

doesn't kind of thing.

So in the case of her treatment, she is relying upon

what I call passive treatments rather than active. She's

relying upon medications that sedate you and going to the

chiropractor when she did to adjust you, so there's kind of --

in all of us, there's this kind of tendency to want somebody

to fix us because there's something wrong, but pain doesn't

work that way, particularly when it's become chronic. You do

a lot better if you learn to manage your pain or find an

active way to do it.

So my response in this case is very typical. This

person's relying too much on passive modalities that are

ineffective and could potentially be harmful and kind of

perpetuate the chronic pain and make them dependent or

medicalized as a patient as opposed to getting control over it

and feel like you can manage this yourself, and that's why I

lowered the prognosis.

Q. Okay. So if I understand you, if Ms. Brown continues

on the course of treatment she is on now, chiropractic and the

medications, your opinion is that her expectation for how

she'll do in the future will be worse or --

A. Correct.

Q. Yeah.

A. She'll manage -- she won't manage as well following
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the treatment course that I saw occurring.

Q. Okay. And are you expressing an opinion that no

amount of chiropractic adjustment was ever appropriate for the

symptoms and problems that Ms. Brown reported after the

accident, you know, laying aside what the cause of the

accident was?

A. No, I'm not making that opinion.

Q. Okay. So do you have an opinion as to if any

amount -- duration of time was appropriate or -- and what that

duration would have been?

A. Yes, I do. Because spine injuries are so common,

there's a fair amount of research done on what treatment is

effective versus not, and if you look at what works in the

acute stage after you've hurt your back or neck, most things

don't make any difference. Mostly it's just what you're going

to -- you're just going to heal, and it probably isn't the

medicine we give you or the particular treatment.

But it does turn out that adjusting your spine,

whether it be a chiropractor or a physical therapist doing a

myofascial release or whatever methodology, has a slightly

better chance of helping you than if you do anything. So most

things don't make a difference. They're just things we help

you get through it with.

But if you go to your chiropractor early and you are

one of those who responds to it, which not everybody does.
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then that can be useful, but there is a limited utility to

that. It's not really useful in the chronic stage except if

you got worse again.

So if you have a new injury and you know it worked

before, it's reasonable to go back and try it again and get

back to your baseline, but to do chiropractic on a regular

scheduled basis every month, every week is not helpful.

There's no good studies saying that it helps people do any

better.

And what it usually says is that okay, try it as

early as you need to, do about six visits and see what

happens. If, in the first six visits, it helps, good, you can

do another six or if the first six visits doesn't work, find a

di ff erent approach.

And, of course, chiropractors have many different

things they can do, so they might alter what they're doing.

Try another six visits. If you've gone twelve visits and you

haven't got anywhere, it's done, there's no sense to continue

it.

Q. Okay. So how would you respond to a patient or a

chiropractor who says well, even if chiropractic is not

curative, if it won't cure the problem, it at least has some

palliative benefit and that makes it reasonable to continue

for a long period of time or indefinitely?

A. The science does not support chiropractic has a
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palliative benefit. If you compare people in scientific

studies who have had palliative versus not, the ones who have

had palliative care don't do better.

And, you know, the idea that they're going to be

worse if they don't treat and better if they come back, if you

look at chronic pain, it has a waxing and waning course.

Everybody at some point in life will probably have back pain

and/or neck pain. It will tend to get better or worse with

time, and if somebody is worse because they haven't gone to

the chiropractor for a while, it's not necessarily because

they didn't receive chiropractic, but of course, you might go

back when you're hurting more.

So there's this tendency -- this reinforcement idea

that it's because I didn't treat that I'm worse and I need to

treat again, but the science doesn't support that. It's

probably more random. There's a tendency to treat you when

you're worse, and then when you get better, you think it's

what we did that made you better, but it isn't necessarily.

Q. So in Ms. Brown's case, following the May 2012

accident, you're of the opinion that the number of appropriate

treatments for her to get chiropractic adjustments was what, a

dozen, half a dozen? Do you have any sense of that?

A. Generally I say a dozen. There are exceptions

depending upon each case and how it progressed, but in this

case, I felt it was excessive.
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1  Q. Yeah. And do you have any suggestions then as to

2  what should happen after that dozen or half dozen chiropractic

3  treatments in terms of alternative treatments?

4  A. The best utility of chiropractic treatment is -- if

5  you temporarily improve after an adjustment is to use that to

6  your advantage to strengthen and get stronger. The treatment

7  with the most chance of helping you is rebuilding your

8  function, so if, when you're in a lot of pain, your muscles

9  get weak because you're hurt and you're not using them, it's

10 sometimes hard to reverse that downhill cycle because it hurts

11 every time you try to use them again.

12 So what if you're struggling to try to use your

13 muscles more to get strong because it hurts too much, but what

14 if the chiropractor adjusts you and you have two or three days

15 of feeling better and you can now do twice as much exercise?

16 So there's a secondary benefit from these

17 manipulations that you can benefit from, but once you've done

18 that, you know, if you're not tying this into an active

19 exercise-based approach, strengthening-based approach, then

20 you're not going to get anything out of it and you'll reach

21 your benefit after so many.

22 Q. Based on your review of the records, is it your

23 understanding that Ms. Brown did try physical therapy?

24 A. Yes, she did.

25 Q. And in what time period was that of her --
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A. Oh, it was in the first year. I can't remember the

dates, but it was during a period where she improved. She

was -- I think she was getting chiropractic and physical

therapy at that time.

Q. Okay. And do you recall when Ms. Brown's physical

therapy sessions ceased?

A. I think it was before a year was up, but I don't

remember the date so --

Q. And do you have any understanding as to what happened

to Ms. Brown's condition after the physical therapy ceased?

A. I know that she continued to be seen for pain through

her chiropractor after that. You know, some chiropractors I

work with will say okay, you guys add the exercise program,

we'll do the adjustments, and then when they reach a certain,

they should be able to independently manage with their

exercises.

So in her case, I wasn't treating her. I don't know

that she continued a good exercise program to take advantage

of the gains she made, but there's a tendency in a lot of us

with life being what it is to not keep that up and that's when

we tend to get worse, and if, when we turn to treatment, we

encourage you to go back to that, you often do better.

Q. Do you have any sense, based on your physical

examination of Ms. Brown and taking her metrics, whether it

seems to you that she had an active and ongoing exercise
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1  program in May 2016?

2  A. I don't recall the details of one, no.

3  Q. Okay. There's nothing about her physicality that

4  would give you any sense of whether she was active or inactive

5  o^/ 1 mean --

6  A. Well, the person who I see most successfully managing

7  does better than I do. If they lose a significant amount of

8  weight, get in good shape and they change their overall body

9  and lifestyle, then they end up with a better long-term

10 outcome, and they'll look back on the accident or injury or

11 treatment as oh, that's what turned my life around, I'm doing

12 much better.

13 And then most of us don't do very well with that

14 and, you know, from my, you know, examining her, there could

15 be more improvement in that regard that I think would benefit

16 her a lot more than taking sedating medications and being

17 readjusted on a regular basis.

18 Q. So do you have an opinion as to whether there is any

19 justification for future care that is necessitated by the May

20 2012 accident?

21 A. Oh, my opinion is there's no care necessary that's

22 still relating to that accident.

23 Q. Okay. So laying aside any relation to the May 2012

24 accident, would you have any general recommendations for

25 future care for Ms. Brown if she wanted to improve her
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prognosis?

A. If I was her primary treating provider, I would

encourage her to make lifestyle changes and stay as active as

she can and improve that activity. That would have the best

chance of helping her improve.

Q. And the recommendation with regard to continued

chiropractic for her is what?

A. There's -- because she's responded to chiropractic

before, there's still a time where you might go back to the

chiropractor, and that would be if you have a significant

worsening, so let's say she slips and falls on the ice and

she's right back to where she was before. She knows

chiropractic helped her before. It's reasonable to go to him

and say can you help me turn this around again. That's when 1

would say it's useful.

Q. Okay. And what recommendations, if any, do you have

with regard to changes in medications for Ms. Brown?

A. Well, the two medications 1 recall that 1 objected to

was Flexeril and Klonopin. Now, Flexeril is called a skeletal

muscle relaxer. It has some utility in the acute phase, so

when you're really hurting and Ibuprofen isn't doing it and we

don't want to put you on OxyContin, giving you a muscle

relaxer really relaxes your brain, not your muscle.

So it's kind of like if you're hurting so bad, you

want to be knocked down a notch or two and you're not trying
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to drive a car or do anything else, then Flexeril has some

usefulness, but as a chronic medicine, it's not very useful.

The research doesn't show it's a good choice.

There are certainly some people who feel it helps

them sleep and use it for that reason, but there's better

medicine to help us sleep than Flexeril. So according to

evidence-based treatment guidelines, that's not a good

medicine for it. Again it's relying upon something passive to

help you.

Klonopin is much worse, but there could be other

reasons to take Klonopin. So Klonopin is an anxiolytic, you

know, like Valium. It's a longer-acting version of Valium.

So there are reasons why people have psychiatric disorders

where they might want to be on Klonopin, but to do it for

chronic pain is not a good choice. Muscle relaxers in general

and benzodiazepines in particular have far more risk than

benefit for managing chronic pain.

Q. Okay. So your recommendation with regard to her

Klonopin use is just end it now?

A. If I was her treating doctor, I would try to get her

off it, and she would probably go through a tough phase

because she's probably very used to it by now if she was

taking it regularly, but once she gets past that, she'll

probably find that she's better than when she was on it, plus

I would -- I would, you know, consider other ways to help her
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sleep if sleep is an issue.

Q. So if Ms. Brown were to follow your treatment

suggestions and change the medications and adopt a more active

lifestyle and such, what would be your expectation as to her

reporting or experience of chronic pain?

A. Well, of course, I can't predict exactly what will

happen with her, but those -- that is the -- if I was

treating, those are the methods I would use to increase her

chances of doing better. She'd have a better likelihood or

higher prognosis following that course than the one that I saw

in the records she was following.

Q. Okay.

MR. ALEXANDER: Those are all the questions I have.

Thank you. Doctor.

THE WITNESS: Okay. Sure.

THE COURT: Mr. Robinson.

CROSS-EXAMINATION

BY MR. ROBINSON:

Q. Dr. Backus, initially you said that the date of the

IME that you performed on Ms. Brown was May the 12th. The

date of the IME from the records that I was provided was May

the 13th. Would that be the correct date of your IME?

A. If that's what's on the report, it is.

Q. Okay. And you saw her one time; is that correct?

A. For this injury or accident.
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Q, Now, before you saw her and was hired by the State,

did you have discussions with the State about performing the

IME on Ms. Brown to the best of your recollection?

A. Certainly there was -- there was some communication

between us before the accident, yes.

Q. Do you recall the time frame of that communication?

A. I don't recall. You know, it would be -- some were

weeks to months. I had to sign some sort of contract in order

to work with them.

Q. Well, getting back to the communication, if it was

weeks to months, that means you're saying that the contact

that you had relating to doing Ms. Brown would have been any

time from say February-March to May when you signed the

contract? Would that be a fair time frame?

A. Yes. I mean, I don't know when it was.

Q. Okay.

A. I know it would happen beforehand.

MR. ALEXANDER: Your Honor, may I approach while

they're getting the exhibit ready?

THE COURT: All right.

(The following took place at the bench.)

MR. ALEXANDER: (Indiscernible).

THE COURT: You're not seeing the relevance and

what?

MR. ALEXANDER: (Indiscernible).
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THE COURT: Make sure we're not --

MR. ROBINSON: No, we're not.

THE COURT: -- (indiscernible).

MR. ROBINSON: No, we're not (indiscernible)

anything for her hip. All I'm trying to do is establish when

the relationship first started (indiscernible). That's it.

MR. ALEXANDER: (Indiscernible) the extent

(indiscernible) communication (indiscernible).

MR. ROBINSON: Well, I'm going to ask about the time

frame. I'm going to show the doctor -- I'm going to have the

contract marked (indiscernible) and after that, then I'm going

to go (indiscernible) the other questions that 1 have for Dr.

Backus.

THE COURT: Yeah.

MR. ROBINSON: (Indiscernible) very careful to stay

away from all the (indiscernible) and --

THE COURT: Appreciate that.

MR. ROBINSON: -- difficult as it would be, but as

far as it goes, that's it. We're not going to get into that.

All I'm t2:ying to do is establish (indiscernible) .

MR. ALEXANDER: (Indiscernible).

THE COURT: This is cross-examination.

MR. ROBINSON: That's correct.

THE COURT: He has leeway to do that.

(The following took place in open court.)
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BY MR. ROBINSON:

Q. Dr. Backus, I'm going to show you a document that's

marked Plaintiff's Exhibit 28. Take a second and go through

it and see if you recognize that document as the document for

hire that you had.

A. Okay.

Q. And if I may, drawing your attention on this

document -- it's a six-page document?

A. I didn't count the pages. Looks to be. Yes.

Q. Okay. And on Page 2 of the six-page document, it has

signatures at the bottom of the page. It has Susanne Young,

the deputy assistant attorney general, on 5/12 and your

signature on 5/11?

A. Correct.

Q. And that's your contract, and it says that the

services and expenses shall not exceed 10,000 dollars for your

services provided for the IME that you've just given and --

with regard to Cheryl Brown?

A. That does state that, yes.

Q. And how much have you been paid so far?

A. Well, I was paid for the IME. I'd have to look it

up. I could probably estimate if you gave me the report

because it says how many hours I charged.

Q. And how about for court time? You mentioned that you

had a formula, but what is the formula -- what are the real
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numbers for your testimony/ your time from court taking you

away from your business?

A. Well, I'll prepare that when I'm complete. I mean, I

can -- I can make an estimate, but I'll finish the report at

the end of today.

Q. An estimate is okay.

A. So, you know, it could come to -- the total could

come to 10,000 dollars.

MR. ROBINSON: Like to admit this as Plaintiff's No.

28. It's the contract between the State and Dr. Backus.

THE COURT: Mr. Alexander?

MR. ALEXANDER: I think I would object on hearsay

grounds. I'm not sure of an applicable exception.

THE COURT: It's a contract. It's not a hearsay

issue. Contracts aren't a matter of hearsay, they are verbal

acts, so I'll overrule the objection and we'll admit Exhibit

20 what?

MR. ROBINSON: 28.

THE COURT: Thank you.

(A contract between the State of Vermont and Verne Backus

was hereby received into evidence as Plaintiff's Exhibit 28,

as of this date.)

BY MR. ROBINSON:

Q. Now, Dr. Backus, in your questionnaire, which I

believe was -- here we go. I'm referring to Defendant's
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Exhibit H.

MR. ROBINSON: May I approach. Your Honor?

THE COURT: Yes.

Q. And I want you to go to Question No. 8 on Page 2

where it says, "Please describe how your injury occurred."

A. Yes.

Q. Will you read that to the ladies and gentlemen of the

jury?

A. Quote, "I was stopped in traffic, in parentheses,

(wearing my seat belt), parentheses, on College Parkway at a

traffic light and was rear-ended from behind," end quote.

Q. And that's all it said?

A. Correct, on that question.

Q. So I have a question for you: You testified earlier

that Ms. Brown said that there was a dog in the car when we

found out on Wednesday that there was a dog in the car. How

did you -- why do you indicate that that was on the

questionnaire when, from our perspective, we had no knowledge

of that? Did the State tell you that there was a dog in the

car before you interviewed Ms. Brown?

A. No. I only learned of that as I was preparing for

this testimony. I don't believe I testified that she told me

that.

Q. You testified on the questionnaire that you asked her

questions about how the accident happened and you interjected
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that there was a dog in the car, but let's go -- let's take a

look at something else on your questionnaire.

On your questionnaire, drawing your attention to

Page 10, there is a pain drawing, and it has a front view and

back view and it's marked right and left. Can you tell us,

with regard to the drawings, whether the drawings -- where the

X's are on the pain drawing are consistent with her complaints

of pain in her cervical area, her left shoulder and her left

arm?

A. Yes, I believe those are consistent.

Q. And those were your markings on the drawings?

A. No, those aren't my markings.

Q. Those are Cheryl's markings --

A. Yes.

Q. --on the drawing as part of your questionnaire in

your office?

A. Correct.

Q. Okay. And that's what she told you and that's how

she represented it to you on the drawings that you use in your

questionnaire?

A. Well, she filled this out when she filled out the

questionnaire --

Q. Okay.

A. -- while I was reviewing records. I looked at it as

I was examining her or interviewing her.
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Q. And it was consistent with what she told you with

regard to pain?

A. Correct. She said she had neck pain, upper trapezius

pain and she had symptoms in her arms. I don't think that's

inconsistent.

Q. Okay. Now, you also had her fill out, on Page 11 of

your questionnaire, a pain disability index; is that correct?

A. Correct.

Q. And you had her rate categories from no disability to

total disability on a one-to-ten scale; is that correct?

A. Correct. Yes.

Q. Can you read the category and the rating that she

gave each category in answering the questionnaire in your

office?

A. Yes. I do this because nobody can measure pain, so I

try to give them the opportunity to describe it in as many

ways as I can.

So this particular index has several different areas

of life that they can rate. The first one is Family/Home

Responsibilities: Activities relating to the home or family

including chores and duties performed around the house, e.g.

yard work, and errands or favors for other family members,

e.g. driving the children to school. She rated it as a nine.

Recreation: Hobbies, sports and similar leisure time

activities, eight; Social Activity: Participation with friends
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and acquaintances other than family members including parties,

theater, concerts, dining out and other social functions,

seven; Occupation: Activities that are part of or directly

related to one's job including nonpaying jobs such as that of

a homemaker or volunteer work, seven.

Sexual Activity: She put NA; Self-Care: Activities

of daily maintenance and independent living, taking a shower,

driving, getting dressed, et cetera, six; and Life Support

Activities: Basic life support behaviors such as eating,

sleeping and breathing, six.

Q. Now, you also had her perform the Oswestry Pain Index

which is on Page 13 in your questionnaire; is that correct?

A. Thirteen and fourteen, yes.

Q. And fourteen. And can you go through how she

responded to those questions?

A. The Oswestry Pain Index is a relatively well-

established index because chiropractors use it a lot, and so I

use it in my mix as something that we at least have some bat

on. There's basically ten different areas that they rate from

zero to five, and then I add it up and come up with a percent

to kind of describe whether they're perceiving themselves as

no minor, moderate or severe disability, and in her case, she

has a three under pain intensity. I don't know if you want me

to read this whole thing word for word or give you the numbers

or --
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Q. No, you can just kind of -- and the numbers would be

the same thing on a one-to-ten scale?

A. No, these are zero to five.

Q. Okay. Zero to five?

A. For each one, but there's ten questions.

Q. Understand. And on the zero to five in terms of a

review of the items covered on that test, zero would be the

best you could hope for and five would be the worst?

A. Correct.

Q. Okay. Can you share the -- review the test and kind

of give the jury an overview of what her responses were to

that pain inventory?

A. So pain intensity, three; personal care, three;

lifting, three; walking, one. And there are descriptions that

go with each number. I'm just not reading them all.

Sitting, three; standing, two, and she qualified it

as -- because it says, "Pain prevents me from standing for

more than an hour," she put, "Or two workout breaks," I think

it says. Sleeping, two; sex life, NA; social activity, three;

and traveling, one.

And what I do is I add all those up and divide it by

the total, and then I look at the percent to judge their

perceived disability by this particular index.

Q. And do you recall, in your report, that you came up

with a forty-seven percent perceived disability index based on
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her response to your survey?

A. I don't recall, but that sounds like it would be

right.

Q. Thank you. Getting back to the dog a second, you

said that you got that information preparing for your

testimony here today?

A. That's correct.

Q. Who provided you with that information?

A. Well, that would have come from defense counsel.

Q. And when did you get that information?

A. Well, sometime after this was scheduled. I don't

know the exact date. I think -- actually, I'm only guessing

here. Could have been mediation work that I saw something was

written down. I don't really recall.

Q. Okay. So you can't recall when you were told about

it, but Cheryl never had it on her form?

A. No, that wasn't --

Q. Okay.

A. -- what she told me.

Q. Okay.

A. I thought I was asked the question of what I

understood happened --

Q. Okay. Yeah, that's --

A. --so that's what I described.

Q. Okay. That's fine. Now, back on your IME that you
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did in 2008, you had a series of records that you reviewed at

that time that involved an automobile accident in which she

was rear-ended and injured her low back?

A. Correct.

Q. And among the records that you had to review also

included chiropractic records from that time?

A. Probably.

Q. And when you did your final analysis on the

conclusion that you reached for that injury, there was no --

it's correct to say there was no mention of cervical injury or

left shoulder or left arm injury in that report at all? There

was no reference to anything relating to the complaints that

she had shared with you for the 2016 accident?

A. That's probably true, yes.

Q. And that the only thing that you had found at that

time that she had was a low back problem?

A. The best I can recall, that was her complaint and

that was my conclusion.

Q. And your testimony was that for your IME, you were

hired by the defense law firm that was working for the person

that hit Cheryl, Ms. Kerns?

A. Correct.

Q. Okay. Now, you also testified about two MRI's and

two EMG's being negative, didn't show anything, but isn't it

true that even though the MRI's or the EMG's don't show
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anything, it is also true that those -- that radiculopathy may

not show up on an MRI or an EMG?

A. Well, the start of that question -- I don't believe I

testified they didn't show anything. What I think I testified

was that they didn't show signs of radiculopathy, which is

what we're using those tests for to determine.

Q. Okay.

A. Yes, there is a small possibility that somebody could

have radiculopathy that doesn't show up on the MRI.

Q. And at the same time, after those tests, did you

review the report from -- in your 900 pages of medical records

from Dr. Tarver who gave her a fifth injection which

reproduced the pain from her neck, through her shoulder, down

to her arm? Do you recall that?

A. I do recall that in one of his records, yes.

Q. Okay. Now, you mentioned something about force with

a motor vehicle, and I just have a general question for you.

Ms. Brown's CRV Honda, which is one of the lightweight Hondas,

is stopped in traffic. You indicated a turn signal, but she

was stopped in traffic, not a turn signal. And she was

rear-ended by a truck that was considerably bigger. Isn't it

a fact that if a moving object hits a stationary object that

there is going to be force transferred to that stationary

object?

A. Yes.
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Q. And would it also be true that a person sitting

inside the object that is hit, it, given enough force, will

fill the impact and potentially be thrust forward and back in

her seat like Ms. Brown was?

A. Yes.

Q. And that wearing a seat belt would save her from more

difficult injuries. Wouldn't that be a reasonable statement

to make, if she's belted?

A. I don't know in this case if it would have or not.

Seat belts produce their own set of injuries. It's less

likely to have fatalities if people wear seat belts, but I

can't say in this case.

Q. Okay. How many IME's prior to this IME have you done

for the State?

A. Well, are you talking about the attorney general's

office or the State in general?

Q. Oh, let's start -- we'll start with the attorney

general's office and then we'll go to the State generally.

A. At least two others. I recall one. I'm guessing

there were probably a couple for the State.

Q. And then how about for the State generally, other

agencies?

A. Well, the State is one of the biggest employers in

the state, and since I'm seeing work-related injuries, I've

seen a fair number of people who work for the State over the
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years. Not as many in the last few years. A lot more earlier

in my career.

Q. Would you agree that a doctor that is -- or a

chiropractor that is treating Ms. Brown on a regular basis is

in a better position to address the treatment that she needs

versus someone that is going to be doing an evaluation on a

one-time basis such as yourself because they are treating

physicians and you are not?

A. We're in a different position to make judgments. I'm

not going to say it's better. Sometimes the independent

assessment, particularly if they're following evidence-based

guidelines and the other one isn't, may be the better one.

Q. But, you know, in going through your formal diagnosis

on Page 37 of your IME, you indicated -- the indications that

you made actually agree with both Dr. Marko, her treating

chiropractor, and Dr. Miller, and you had that information

when you did your IME; is that correct?

A. I didn't follow that question. I'm sorry.

Q. You came up with the formal diagnosis on your IME of

cervical strain/sprain, left trapezius neuralgia and

cervicobrachial syndrome. Those were your conclusions that

you reached on the IME?

A. Those were the diagnoses I listed, yes.

Q. Diagnoses that you listed. And they were the same

diagnoses, in fact, that were listed by Drs. Miller and Marko
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when they -- in their analysis of what Ms. Brown's problems

were?

A. I don't recall them using the same labels, but I

think they're probably equivalent to whatever they use.

Q. Okay. When you're talking about the field of

chiropractic, you're not a chiropractor, you're a medical

doctor?

A. Correct.

Q. You did not go to any chiropractic school and get a

special education from one of the institutions that would

confer a chiropractic degree just like you went to medical

school and you got your medical degree?

A. That's correct. My expertise regarding chiropractic

is based upon evidence-based treatment guidelines who have

studied the utility of it and its effectiveness.

Q. But you would agree that a medical doctor and a

chiropractor can both use terms with different definitions and

come up with different findings based on the same set of

facts?

A. Certainly.

Q. And a treating doctor can do the same thing: come up

with a different set of conclusions that you would come up

with based on the same set of facts?

A. They could come up with the same or different

conclusions.
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Q. And with a treatment plan, a treating doctor or a

treating chiropractor can come up with a different treating

plan or the same treating plan as you would come up with?

A. Absolutely.

Q. But in your case, your treating plan is different

than the treating plan of Drs. Miller and Marko, her treating

medical -- primary care physician and her chiropractor.

You're aware of that from reading the records, correct?

A. I agree. Yes, it is.

Q. Now, you're aware of the fact, are you not, that the

January 2012 visit from Dr. Marko, that he performed the same

exam that you performed, only it wasn't a modified version,

that foraminal compression test?

A. I'm not aware what he did. From his notes, I could

not identify what he did.

Q. Okay. So if I told you that prior to the accident in

January 2012, that he did that test and that the test was

negative, that would be consistent with when you did the test

a couple years after the accident even though it was a

modified exam -- modified test?

A. You just told me it was negative when he did it? Is

that what you just said?

Q. Correct. There was -- it didn't show anything.

A. Well, that test is only useful to try to determine

whether we should further investigate radiculopathy, so I
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1  don't know whether it was or wasn't, and I don't know what

2  bearing it has on my later one.

3  Q. In May right after the accident, Dr. Marko did the

4  same test and it came out positive, which was right after the

5  accident in May. You did your test almost two years later,

6  three years later. Do you find that to be significant, that

7  he would have come up with a test that is positive and you

8  came up with a test that is negative?

9  A. I don't know how significant it is because I don't

10 know what he exactly did.

11 Q. Okay.

12 A. I don't know what he calls a positive --

13 Q. Okay.

14 A. -- what he doesn't, and things can change over time,

15 so I really don't know.

16 Q. Now, you made a comment about chiropractic care, and

17 would it be correct to say that chiropractic care is not a

18 cure?

19 A. Yes.

20 Q. Would it also be correct to say that chiropractic

21 care is palliative, which means it's a means to provide

22 somebody temporary relief?

23 A. It can do that, and that can be used to provide

24 improvement as opposed to repeating the same thing over and

25 over.
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Q. And that would really depend on each individual that

is receiving that kind of care; fair statement?

A. Everybody's response can be different, yes.

Q. So if Cheryl Brown is getting positive results that

allows her to perform her daily life activities through Dr.

Marko's chiropractic care and her treating doctor, who's been

with her also for a long period of time, says that it is -- if

it's working for you, you need to keep doing this, why is that

not a good treatment plan because it's helping Ms. Brown do

things that otherwise she wouldn't be able to do?

A. I don't believe that it is. In my opinion, that's a

perception that isn't true and that if she had a more active

approach rather than chiropractic care, she'd probably be able

to do more, not less over time.

Q. So as far as getting to what you were talking about

with an exercise program, you're aware of the fact that she

did physical therapy?

A. Yes.

Q. And you're aware of the fact that -- probably not

aware of the fact, but she testified to the fact that she was

released from physical therapy because of the economics of

physical therapy, but they gave her a home program where she

continued to do exercises at home, so that would be consistent

with what you're talking about in terms of her doing a program

that would allow her to exercise to the best of her ability.
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1  correct?

2  A. Yes, if she follow -- I don't doubt they gave her a

3  program, and if she followed that, undoubtedly it would be to

4  her benefit.

5  Q. Okay. And so if she indicates to you -- well, if you

6  had interviewed her and you asked her if she had been

7  following a physical therapy program, either a formal program

8  or an informal program where you get the bands or they tell

9  you what you can do at home, and she indicates to you that

10 this is the program that they gave me, then she would be

11 following a program to the best of her ability with regard to

12 a physical therapy component?

13 A. If she's following what they told her to do, she

14 would be following it, yes.

15 Q. And that would not necessarily eliminate the pain

16 that she is feeling that runs from her neck to her left

17 shoulder to her left arm?

18 A. Chances are she'll have less pain and it could

19 eliminate it if she follows such an approach as opposed to

20 passive approaches.

21 Q. However, it doesn't mean that by following a course

22 of treatment that is recommended as you recommended, that that

23 will solve the pain and the permanency that she has from the

24 injury of 2012?

25 A. I can't tell for sure what it will do. It could help
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it. And I can't say it's related to the injury of 2012.

Q. Now, you talked about her taking -- the drugs that

she told you that she was on and the records that would

indicate the Flexeril and the Klonopin. You were aware of the

fact, were you not, that she was not taking the Flexeril, that

she -- did you ever have any follow-up with her by phone or

any kind?

A. No, that was simply based on the records.

Q. Okay. So to the best of your knowledge, at the time

that you interviewed her, she was on Flexeril and Klonopin

that was being monitored by Dr. Lucy Miller, her treating

doctor?

A. Correct, and if Dr. Miller is saying this works for

her, I'm prescribing more, I'd presume she was taking it.

Q. Okay.

A. I don't actually recall that detail, though.

Q. Now, she was a -- she was a pharmacy tech at the time

of the accident at McGregor's Pharmacy. Wouldn't you think

that if she was abusing her medication and Dr. Miller had seen

that she was abusing the medication by the refills or in their

exchange of information that there would have been a -- that

Ms. Brown would have lost her license as a pharmacy tech by

the board until that situation was corrected?

A. Well, it sounds like there's a bunch of parts to

that. I've never asserted that she's misused her medicine.
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Q. Okay.

A. There is a higher risk for those working in the

medical industry, including pharmacists, pharmacist techs and

doctors, to actually have trouble with medications, but I

don't have any information to say that. I'm only saying that

I didn't agree with the treatment program, not that she was

abusing medicines.

Q. And again your disagreeing with the treatment program

is basically your opinion based on one visit that took place

in your office versus a period of treatment and testing that

has been going on since the date of the accident on 5/16 2012?

A. My opinion is based upon scientifically-based

research of what treatments are most appropriate for

conditions like hers as well as reviewing all the records I

had available in addition to seeing her on one particular

date.

Q. So Dr. Miller, who has these records and is

prescribing a course of treatment to her and is sending her to

different referrals that would be in line with the complaints

and symptoms that she has shared with the doctor, that would

be totally appropriate, would it not?

A. What would be totally appropriate?

Q. On the

A. The referrals she had?

Q. Yes.
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A- I don't agree with all the referrals she had. I

would disagree with, for example, the number of injections

tried. I don't think they were all reasonable and necessary

based upon evidence-based treatment guidelines. But that --

she wasn't doing anything wrong. She was following her

doctor's orders.

Q. And that was Dr. Tarver from the Spine Intervention

Center --

A. He is the one who provided the injections, yes.

Q. -- who provided it? Now, you indicated that you

didn't think that permanent chiropractic care or future

chiropractic care is something that you would recommend?

A. Not exactly. What I said was chiropractic care, if

she's found it useful, could be valuable in the future for

additional worsening or injuries, but not for this incident

back in 2012.

Q. But you haven't been her treating physician since

2012?

A. I've never been her treating physician.

Q. And the fact of the matter is that for your services

provided to do your evaluation for her, you've been paid or

will receive up to 10,000 dollars from the State based on the

contract that was entered as Plaintiff's Exhibit 28?

A. If I receive 10,000 dollars, it will be because I've

spent enough time in this case that -- that's the same income
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I would get if I work on anything else that I do.

Q. I'm not saying that. I'm just saying for this case,

that would be the compensation that either you have received

or will receive with regard to what you've presented here in

court for the State regarding Cheryl Brown who you saw one

time?

A. Well, I'm not working pro bono. I don't do work for

people unless they agree to pay my usual rate. I give them

the rate. I say I'll do the work if you'll pay this. If they

don't like it, they go to somebody else.

Q. Let me ask you one other question: When she came to

the exam in your office, Cheryl had her mother with her; is

that correct?

A. I don't recall. I often put that in the report, but

sometimes I miss it.

Q. Okay. How long did it take her to fill out the

questionnaire?

A. I could probably tell that from the report because I

usually put down when they arrived and when they went in the

room. Although that's not necessarily accurate because it

could be I sat there and reviewed records and left them

sitting for a while, too. I can't tell you.

Q. Do you know how long your actual physical exam of

Cheryl took?

A. It should be in the record. 1 don't always put it in
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there, but I'm expecting it's probably in there.

Q. Just take a minute, and I'm just going to ask you to

go through the medical report just to see if you can find out

if you have a note in there about how long the process took

for the examination.

A. It says the interview commenced at 9:08 and was

completed at 10:52, so that would be less than two hours.

Q. For the questionnaire and the exam?

A. No, the questionnaire would have been done between

when she arrived at 7:50 --

Q. Okay.

A. -- and when I took her in the room at 9:08 --

Q. Okay.

A. --so somewhere in that hour or so, she filled out

the questionnaire.

Q. Okay. That's clear.

MR. ROBINSON: One minute. Your Honor. I think I'm

about done.

THE COURT: All right. (Pause).

Q. And so basically, so we're clear, you answered a

series of questions from the State giving your reasonable

degree of medical certainty opinion that the injuries that she

is complaining of to her cervical area, her left shoulder and

her left arm, according to your opinion, were not caused by

the accident which occurred in 2012?
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A. I don't recall right now if it was left or right. I

think it was left. What we haven't talked about yet is that

she has carpal tunnel in that wrist that is separate.

Q. Well, but carpal tunnel is not an issue before the

Court.

A. Well, (indiscernible) the symptoms down into her

hand --

Q. Yeah.

A. -- her arm, and a lot of that isn't from her accident

either because it's a different condition.

Q. Okay. But as far as it goes, that's your position

with regard to her injuries that she's complaining of, that

based on your opinion to a reasonable degree of medical

certainty that you feel that her complaints are not based on

the accident?

A. That her complaints at this time are not related to

her accident, yes.

Q. And you're aware of the fact that both Dr. Miller and

Dr. Marko have the exact opposite opinion of what your opinion

is and they're the treating doctors?

A. I don't have their opinions. Wouldn't surprise me,

but I don't have them.

MR. ROBINSON: Nothing further. Your Honor. I'm

done.

THE COURT: Any redirect?
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MR. ALEXANDER: No redirect.

THE COURT: All right. So Doctor, thank you. You

are excused.

THE WITNESS: No problem.

THE COURT: So ladies and gentlemen, we're going to

take our noon recess and we'll see you at 1 o'clock. Again

the usual instructions: don't discuss the case with anyone,

don't do any research. If there are any news reports, don't

watch them or listen to them. We'll see you at 1:00.

THE CLERK: All rise, please.

THE COURT: I'll see counsel in chambers.

(A recess was taken at 12:02 p.m., until 1:04 p.m.)

THE CLERK: All rise, please.

THE COURT: Thank you. Please be seated. Good

afternoon. So we are on the record in open court without the

jury. Counsel and the parties are present.

Before we -- after we discharged the jury this

morning for the lunch break, I had a brief visit with counsel

in chambers, and Mr. Alexander informed the Court that the

State's planning to rest at this time, and Mr. Robinson

informed the Court that he does not plan to call any rebuttal

witnesses. An hour later, now that we're back from lunch, is

that still the case, Mr. Alexander?

MR. ALEXANDER: Yes, Your Honor.

THE COURT: And Mr. Robinson?
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2017 WL 9938301 CVt-Super.) (Trial Order)
Superior Court of Vermont.

Civil Division

Chittenden County

CheiylJ. BROWN,
V.

STATE of Vermont.

No. 473-5-15.
March 3,2017.

Ruling on Motions in Limine

Robert A. Mello, Judge.

*1 This negligence action arises from a motor vehicle accident where Plaintiff Cheryl Brown was rear-ended by Vermont
State Police Sergeant Matthew Denis. The Defendant is the State of Vermont, presumably pursuant to 12 V.S.A. §§ 5601
and 5602. A jury was drawn on January 26th, and trial is scheduled to begin on March 15th. Now before the court are
various motions in limine. Rabbi Stuart Jay Robinson, Esq. represents Brown. Jon T. Alexander, Esq. and Bartholomew
Gengler, Esq. represent the State.

Background

In an earlier ruling on a summary judgment motion, the court found the following tmdisputed facts. On May 16,2012,
Brown was stopped in traffic on Route 15 in Colchester, when she was struck from behind by the vehicle of Vermont
State Police Sergeant Matthew Denis. After advising Brown that it was not safe to stay in the road, Denis pulled into a
nearby parking lot at the Fanny Allen Hospital, where he stayed until Officer Derrick Kendrew of the Colchester Police
arrived. After Officer Kendrew spoke with both Brown and Denis, Brown received a copy of the crash report and Denis's
identifying information. She then filed this action in Superior Court.

(1) Plaintiffs Prior Legal Claims and Lawsidts

Brown moves to exclude evidence or argument regarding her prior legal claims and lawsuits. Specifically, she seeks to
exclude evidence of a prior motor vehicle accident that occurred on January 26, 2007 where she was also rear-ended.
She contends that evidence is irrelevant because it "caused personal injury to a different part of the body." PL's Mot.
in Limine at 1.

In fact, the 2007 accident is relevant as to whether Brown's current alleged injuries were actually caused by the 2012
accident with Denis that is the basis of this lawsuit, or whether they pre-existed the 2012 accident. As a result of the
accident with Denis, Brown alleges that she suffers from neck, left arm, and left shoulder pain. Brown testified in
deposition that, as a result of the 2007 accident, she suffered back, neck, and shoulder pain. While Brown's treating
physician opines that Brown's injuries were caused by the accident with Denis, it is apparent that her opinion is based
on Brown's subjective description of her symptoms before and after the 2012 accident. The State is entitled to present
evidence about the 2007 accident to explore the possibility that Brown's alleged injuries were caused by an event other
than the 2012 accident with Denis. See generally Callan v. Hackett, 170 Vt. 609,609 (2000) ("The ordinary rule in tort law
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is that the plaintiffs must prove, by a preponderance of the evidence, the extent and nature of their damages. Plaintiffs
must further show that such damages are the direct, necessary, and probable result of defendant's negligent act.") (citing
Conover v. Baker, 134 Vt. 466,471 (1976)). Any potential prejudice can be cured with a limiting instruction, if the parties
request it. The probative value of the 2007 accident is not substantially outweighed by the potential for unfair prejudice.
SeeW.R.E. 403.

*2 Evidence about the 2007 accident is also admissible as evidence of Brown's credibility. The State points to a
September 25, 2014 independent medical evaluation conducted by Dr. Katherine Wiebe, where Brown stated that she
had not experienced neck, left shoulder, or left shoulder blade pain prior to the 2012 accident, and that she "was in
one minor motor vehicle accident 13-14 years ago where she was rear-ended but was not injured and did not need any
treatment." Ex. D to Def.'s Opp'n. at 1. That statement clearly contradicts her deposition testimony that the 2007 accident
resulted in back, neck, and shoulder injuries. Brown's motion in limine to preclude evidence regarding her prior legal
claims and lawsuits is denied.

(2) Dr. Backus and HIPAA Disclosures

Brown seeks to exclude the testimony of the State's expert medical witness, Dr. Verne Backus, who conducted an

independent medical evaluation ("IME") of Brown on May 13, 2016.' As far as the court can gather, Brown asserts
two reasons for her motion to exclude: (1) the State's counsel and Dr. Backus allegedly communicated about her medical
information at a time when her medical records release had temporarily lapsed, in violation of the Health Insurance
Portabihty and Accoimtability Act of 1996 ("HIPAA"), 42 U.S.C. § 1320d, et seq.; and (2) Dr. Backus's failure to remind
her that he had previously conducted on IME of her in 2008 for use in another lawsuit constitutes a "conflict of interest"
which "precludes objectivity" in the May 13th exam and "taints" his report.

Brown's motion fails for several reasons. First, as the State correctly points out, HIPAA does not create a private right
of action. See, e.g., Miller v. Nichols, 586 F.3d 53, 59 (1st Cir. 2009); Thurston v. Pallito, No. 5:13-CV-316, 2015 WL
1097377, at*17(D.Vt. Jan. 13,20\5);Byrnev. Avery Ctr. for Obstetrics & Gynecology, P. C, 314 Conn. 433,451 (2014);
Espinoza v. Gold Cross Servs., Inc., 234 P.3d 156,158 (Utah Ct. App. 2010). Second, neither the State, the State's counsel,
the Vermont Attorney General's Office, nor Dr. Backus (in his role as a consulting physician for litigation purposes,
rather than a treatment provider) are subject to HIPAA. See 45 C.F.R. §§ 160.102, 160.103 (defining covered entities
and "health care provider [s]"); In re Polyurethane Foam Antitrust Litig., No. 1:10 MD 2196, 2015 WL 9491228, at *2
(N.D. Ohio Dec. 30, 2015) (counsel not subject to HIPAA); State Farm Mut. Auto. Ins. Co. v. Kugler, 840 F. Supp. 2d
1323, 1328 (S.D. Fla. 2011) ("Law firms who are not representing covered entities are not regulated under HIPAA."); In
re Asbestos Prod. Liab. Litig. (No. VI), 256 F.R.D. 151,154-55 (E.D. Pa. 2009) (physicians not "health care providers"
and not subject to HIPAA "because they were not consulted by the Plaintiffs for physician services, but rather for the
purposes of obtaining a diagnosis to be relied upon in initiating ... personal injury suit").

Third, even assuming that HIPAA applied here, there was no HIPAA violation. Brown provided to the State a HIPAA-
compHant medical records release authorization, signed November 4,2014 and valid for one year. During that one-year
period, the State validly obtained copies of relevant medical records from Brown's health care providers. That release
expired on November 15, 2015. On May 2, 2016, Brown signed another medical records release authorization which
is valid for one year. Brown's Independent Medical Examination with Dr. Backus was conducted on May 13, 2016.
Brown apparently argues, with no persuasive legal basis, that the temporary lapse in the medical release authorization
somehow nullifies all records that were validly obtained while the authorizations were in effect. She further speculates
that the State's contact with Dr. Backus regarding her must have occurred during the lapse. The court rejects Brown's
arguments. Notably, the release authorization that she signed provides that "THIS AUTHORIZATION is subject to
revocation at any time except to the extent that you have already taken action in reliance on it." Brown twice executed
a vahd release authorization form, effectively waiving any HIPAA privacy rights. See generally Murphy v. Dulay, 768
F.3d 1360, 1374 (11th Cir. 2014) ([W]hen an individual executes a valid HIPAA authorization, he waives all HIPAA
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protection as to the health information covered by the authorization, including the protections against litigation-related
disclosures. Accordingly, no other HIPAA exception for disclosure needs to be satisfied once an individual signs a valid
written authorization.") (citation omitted).

*3 Fourth, assuming HIPAA was somehow violated, suppression or exclusion of evidence is not a remedy for a HIPAA
violation. See Elder-Evins v. Casey^ No. C 09-05775 SBA LB, 2012 WL 2577589, at *8 (N.D, Cal. July 3, 2012); State
V. Strickling, 164 So. 3d 727, 732 (Fla. Dist. Ct. App. 2015) ("Even where evidence is disclosed by a covered entity
in violation of HIPAA standards, suppression of the records is not provided for by HIPAA and is thus not a proper
remedy.") (citation omitted); State v. Mubita, 145 Idaho 925,936 (2008) (assuming violation, "suppression of the evidence
is not the proper remedy for a HIPAA violation"); State v. Eichhorst, 879 N.E.2d 1144, 1154 (Ind. Ct. App. 2008)
(recognizing that HIPAA contains no suppression remedy); State v. Straehler^ 745 N.W.2d 431,435 (Wis. Ct. App. 2008)
("HIPAA does not provide for suppression of the evidence as a remedy for a HIPAA violation.").

Finally^ Dr. Backus's failure to remind Brown that he had previously conducted an IME of her in 2008 for use in another
lawsuit for a different defendant does not provide any basis for excluding his testimony. Brown points to no legal,
professional, or ethical duty that Dr. Backus had to remind Brown of that fact. Nor has Brown explained how the prior
IME represents bias against her in this case. Moreover, Brown's counsel apparently conceded in an email to the State's
counsel that the defendant is entitled to choose its own niedical expert under the Rules. Furthermore, Brown offers no
persuasive authority to support her contention that Dr. Backus's alleged non-disclosure to the State's counsel that he
had previously conducted an IME on Brown (eight years prior) creates a conflict of interest, or how that would require
exclusion of his testimony at trial. Brown's motion in limine to exclude the testimony of Dr. Backus is denied.

(3) Plaintijfs Barred Claims and Allegations

The State seeks to preclude Brown from presenting or alluding to any argument, testimony, or other evidence at trial
concerning the following:
(a) purported constitutional or civil rights violations in connection with the accident;

(b) any suggestion of a "cover up," conspiracy, suppression, or falsification of evidence, and criminal conduct of any
kind in connection with the accident;

(c) any implication that the accident was a "hit and run," that Denis fled or absconded from the scene, or otherwise
violated Vermont's hit and run statute, 23 V.S.A. § 1128; and

(d) any allegation that the State or its medical expert Dr. Backus have violated HIPAA or that Dr. Backus has a "conflict
of interest" due to a prior independent medical examination he conducted on Brown years earlier in a different lawsuit.

In addition to her negligence claim. Brown's complaint included various constitutional and civil rights claims. Brown
argued that the State violated her due process, equal protection, and Common Benefits clause rights when: (1) Sgt. Denis
moved his vehicle from Route 15 to the nearby parking lot; (2) Officer Kendrew decided not to ticket or cite Sgt. Denis
for purportedly fleeing the scene in criminal violation of 23 V.S.A. § 1128; and (3) neither the Vermont State Police nor
other State agencies decided to investigate or discipline Sgt. Denis for his role in the traffic accident. The court granted
the State's motion for summary judgment on the constitutional claims, however, concluding that "none of these acts or
omissions constitute a federal or Vermont constitutional violation." See Ruling on Def.'s Mot. for Partial Summary J.
on PL's Constitutional Claims at 1 (Dec. 12,2016).

*4 Any suggestion or insinuation that the above acts or omissions are constitutional or civil rights violations is irrelevant
to the negligence claim. The court directs Brown and her counsel not to make any such suggestion or insinuation,
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including use of the "alternative phraseology" cited by the State. See State's Mot. in Limine re: PL's Barred Claims
and Allegations at 2 (e.g., "forbidden double standard," "abuse of his power," "disp[a]rate treatment," "free pass,"
"knowingly discriminated"). Brown's opposition attempts to relitigate an issue already decided in the court's prior
Ruling. As Brown has offered nothing new in the way of persuasive authority, the court declines her request that it revisit
that decision. See PL's Opposition at 2-3.

In the summary judgment filings, Brown also asserted that Denis, responding officers, and the State conspired to engage
in a "cover up" with respect to the accident and its aftermath, and further described the officers' actions as an attempt to
get away with the "perfect crime" and a "criminal violation." This court noted in an earlier ruling that "the suggestion
that there is a cover-up or falsification is unsupported by anything but speculation." Ruling on Mot. to Compel at 2
(Aug. 17, 2016). It appears that any such suggestion is still supported by nothing more than mere speculation, and is
entirely irrelevant to the negligence claim. Brown and her counsel are directed not to suggest a cover up, conspiracy,
suppression or falsification of facts, or criminal conduct.

Brown has further characterized the accident as a "hit and run" in her previous filings, and has claimed that Denis should
have been cited for leaving the scene of the accident or "absconding," in violation of Vermont's hit and run statute. See
23 V.S.A. § 1128. The undisputed facts found by the court demonstrate that there was no "hit and run":

On May 16, 2012, Brown was stopped in traffic on Route 15 in Colchester, when she was struck
from behind by the vehicle of Vermont State Police Sergeant Matthew Denis. After advising Brown
that it was not safe to stay in the road, Denis pulled into a nearby parking lot at the Fanny AUen
Hospital, where he stayed until Officer Derrick Kendrew of the Colchester Police arrived. After
Officer Kendrew spoke with both Brown and Denis, Brown received a copy of the crash report and
Denis's identifying information.... [Tjhere is no dispute that she obtained such information shortly
after the accident.

Ruling on Def.'s Mot. for Partial Summary J. at 1,3. Moreover, the State is correct that, even if there were non-speculative
evidence supporting the "hit and run" contention, it would be irrelevant to establishing the State's negligent breach of
duty in striking Brown's vehicle, and enormously prejudicial to the State. Brown and her counsel shall refrain from
suggesting or implying that this was a "hit and run," that Denis fled or absconded from the scene, or that there was a
violation of 23 V.S.A. § 1128.

The court has denied Brown's motion in limine to exclude Dr. Backus from testifying. See supra. Consistent with that,
the court also orders Brown and her counsel not to comment at trial about any purported HIPAA violations or "conflict
of interest" for Dr. Backus arising from any non-disclosure of the 2008 IME. For the reasons stated above, those
contentions are not supported by any legal or factual authority, are irrelevant, and would be highly prejudicial to the
State. The State does not object to, nor does the court see any reason to prohibit Brown from questioning Dr. Backus on
cross-examination about the 2008 IME. Indeed, Brown is certainly entitled to elicit testimony as to whether Dr. Backus's
examination and report following the 2012 accident was somehow influenced or affected by the 2008 examination. But
Brown must not suggest or imply that there was a HIPAA violation or conflict of interest, or that Dr. Backus breached
some legal, professional, or ethical obligation to disclose the 2008 IME to Brown at or prior to the 2016 IME.

(4) Lost Past and Future Earning Capacity

*5 The State moves to exclude Brown's proffered evidence of lost past and future earnings due to an allegedly diminished
work capacity resulting from injuries she purportedly suffered from the 2012 accident. The State contends that Brown's
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claimed damages are totally speculative and not limited to a reasonable period of time. The court notes from the outset
that there is a distinction between lost wages and lost earning capacity, see Deldebbio v. Blanchard, No. 2:o6-CV-l 15,

2008 WL 2581080, at *i-2 (D. Vt. June 26,2008), and that the subject of this motion seems to be the latter. ̂

The State is incorrect in stating that Brown offers no evidence from a treating physician or expert that she has suffered a
permanent injury. Brown in fact submitted a letter from her chiropractor, Dr. Richard Marko, dated August 28,2015,
which states that: "It is my professional opinion at this time that [Brown] has a permanent injury and will need continued
supportive care." PL's Ex. 1. However, that evidence alone is insufficient to establish damages in the form of lost earning
capacity. "Impairment of future earning capacity does not necessarily result from a permanent injury. A person may
have an injury which meets the definition of a permanent injury and still not suffer any loss of future earning capacity."
Creel v. Shadley, 266 Or. 494, 500 (1973) (citing Anthes v. Anthes, 258 Iowa 260 (1965); Waymire v. Carter, 366 S.W.2d
74 (Mo. App. 1963); 25 C.J.S. Damages s 40, p. Ill (1966)).

With respect to loss of earning capacity, the Supreme Court has explained:

Loss of earning capacity is a proper element of damages to the plaintiff. This element of damages, like
any other, must be proved, and enough facts must be shown to enable the jury to make an intelligent
determination of the extent of his loss. Ordinarily, with an adult, this is to be shown by proof of
what the party earned before the injury, and what he has been earning since. But his earnings in one
employment are not a suitable basis for determining his earning capacity in another employment at
the time of or after the injury.

Trombetta v. Champlain Valley Fruit Co., 117 Vt. 491, 494 (1953) (citations omitted); see also Melford v. S. V. Rossi
Const. Co., 131 Vt. 219,223-24 (1973). A plaintiff is not precluded from seeking damages for lost earning capacity merely
because the precise amount is difficult to compute or because he or she has not yet acquired an earning capacity. See
Brueckner v. Norwich Uniw, 169 Vt. 118,128 (1999). But, like recovery for any type of damages, lost wages and earning
capacity must be based on admissible evidence and not on undue speculation. See Deldebbio v. Blanchard, No. 2:06-
CV-115, 2008 WL 2581080, at *i-2 (D. Vt. June 26, 2008); Schnabel v. Nordic Toyota. Inc., 168 Vt. 354, 363 (1998)
(quoting Haynes v. Golub Corp., 166 Vt. 228,238(1997)) ("when front pay is allowed, the damages must be "limited to a
reasonable period of time" and must not be "speculative"); see generally My SisteVs Place v. City of Burlington, 139 Vt.
602, 612 (1981) ("a tortfeasor is assessed for damages which directly or proximately result from the wrong committed.
Consequences which are contingent, speculative, or merely possible are not entitled to consideration in ascertaining the
damages.") (quotation omitted).

*6 As observed above, Brown has provided evidence of a permanent injury. Her evidence that the injury has affected
her earning capacity consists of her own testimony that she cannot satisfy the physical demands of a radiology technician
position because of the 2012 accident. While that is not strong evidence by any means. Brown has in fact worked
as a radiology technician in the past, and consequently has personal knowledge of the physical demands of such a

position. ̂ Whether her testimony constitutes sufficient evidence to prove a permanent injury that has affected her
earning potential and whether injuries from the 2012 accident (as opposed to pre-existing injuries) actually caused any
impairment in earning capacity are factual matters for the jury to determine. The court has more significant concerns
about the valuation of her alleged loss of earning capacity. See generally Licudine v. Cedars-Sinai Med Ctr., 3 Cal. App.
5th 881,893 (2016) ("As its name suggests, a loss of earning capacity is the difference between what the plaintiffs earning
capacity was before her injury and what it is after the injury.") (citing Rest. 2d Torts, § 924, com. d, p. 525) (emphasis
in original).
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Brown earned an associate's degree in radiography from Champlain College in 1989. She last worked as a radiology
technician in 1997. From 2000 through 2004, she worked for IDX Systems Corporation in a customer support role,
testing radiology and billing software. In 2004 she began working for McGregor's Pharmacy in Winooski, where she
worked first in a management position, then as an accounts receivable representative. She also began working part-
time for Rabbi Stuart Jay Robinson, Esq. (her counsel in this case) as a legal and administrative assistant in 2008, and
apparently became full-time there in 2014.

Brown prepared an economic loss summary, where she lists her current actual salary as $38,480 annually, and her
"previous" salary as $57,990. She calculates a 30% difference of $ 19,510 per year. That results in a five year projected loss
(from May 16, 2012 through May 16, 2017) of $97,552. Applying that calculation to a retirement age of 68, it appears
that Brown seeks approximately $429,000 in past and future loss of earning capacity.

However, Brown provides no evidentiary basis for the $57,990 figure, which she claims was her "previous" salary. From
the exhibits presented, it appears her highest annual salary was around $55,000 when she left IDX in 2004. She made
around $53,000 from 2005 through 2007, when she was employed in a management role in McGregor's Pharmacy. Her
salary dipped to about $33,000 in 2008 after her management position was reclassified to a clerical billing position, a
reduction which she voluntary accepted over the company's alternative option of a six-week severance pay. Since then,
her salary has ranged between $30,000 and $40,000 per year, except for 2013 when it was $49,320. See PL's Ex. 6.

Brown apparently bases her "previous" salary on the amount that a radiology technician makes now, but provides
nothing other her own speculation to support that amount:
Q. But do you know what radiology techs make nowadays?

A. Well, I know that the neighborhood, depending if you're a Tech 1 or Tech 2, can range probably from, I would say
anywhereQ from $50 thousand to $90 thousand a year.

Def.'s Ex. B (Brown depo.) at 116:11-16. Brown points to no economic expert or other authority demonstrating what she

could make as a radiology technician. ̂ Moreover, there is no indication that she took steps before or after the accident
to re-enter the radiology field, aside from her own testimony that she "thought" about it, and that she "began to read"
her 15-year old textbooks at one point in 2011, "thinking" that she would "perhaps take the board exam again." Id. at
114:13-18,115:7-9,117:4-10.

*7 Other courts have addressed cases where plaintiffs claim damages for loss of earning capacity based on their intention
to change occupations (by starting a new occupation or returning to an old one), and they are spHt on the issue.
See Annotation, Admissibility, in Personal Injury or Death Action, of Evidence as to Injured Partfs Intention to Enter
Occupation Other than that Engaged in at Time of Injury or Death, 23 A.L.R.3d 1189 (Originally published in 1969). "If
the cases are to be reconciled at all, the result must be reached on the basis of the court's view of the likelihood that the
plaintiff could enter the new occupation and intended to do so, a conclusion which depends upon the steps that have
actually been taken to accomplish the change of occupation." 2 Stein on Personal Injury Damages § 6:15 (3d ed. Oct.
2016 update). As one federal district court has stated, "the test is not the age, preinjury occupation, nor the nature of
the proposed profession, but rather the sufficiency of the plaintiffs evidence in showing his skiU, likelihood of becoming
a member of the profession and availability of work in that area." Hoffman v. Sterling Drug, Inc., 374 F. Supp. 850,
861 (M.D. Pa. 1974).

The closest Vermont case on point is Melford v. S. V. Rossi Constr. Co., 131 Vt. 219,223-24 (1973). The plaintiff there was
a professional musician, who had studied music in college and had about ten years of experience in the field. He suffered
a traumatic brain injury from an accident, which caused him to lose his sense of rhythm. At trial, he was permitted to
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testify about his intention to pursue a career as a studio musician as evidence of his lost future earmng capacity, and to
base his estimated future loss of earnings on what studio musicians earn.

In Deldebbio v. Blanchard, No. 2:06-CV-115,2008 WL 2581080, at *1-2 (D. Vt. June 26,2008), the plaintiff intended to
testify that, before his accident, he had "formed the intention to obtain a master's degree in computer science and become
a software engineer, and that since the accident he has enrolled in a master's degree program which is near completion.
Id. at *1. He further intended to testify that "he has looked into consulting in his field, is familiar with the going rate for
consultants, and expects to be able to bill a certain number of hours per year at a certain rate." Id. The court permitted
plaintiff to testify about his career goals and ambitions before and after the accident, steps taken to fulfill those goals,
and delays experienced due to his injuries, in addition to his intent to establish a consulting business and to bill for less
than the full amount of time he spends on a task. Id. at *2. However, the court did not permit plaintiff to testify in any
further detail about the proposed consulting business, "including any actual amount he intends to bill, either in hours
or in dollars." Id. Nor could he testify as to marketplace conditions for that proposed business because he was "not an
expert, and as a lay witness his opinions would be based on hearsay and speculation." Id. Notably, the plaintiff in that
case had an expert who was permitted to testify about "average earnings of a software engineer over the relevant periods
of time and to a present value of those earnings." Id.

In Licudine v. Cedars-Sinai Med. Ctr., 3 Cal. App. 5th 881 (2016), plaintiff, a college senior who had applied to and
been accepted by two law schools, sought damages for loss of prospective earning capacity after a negligently performed
surgery. Id. at 887-88, The court concluded that plaintiff presented sufficient evidence that she was reasonably certain
to suffer some loss of earning capacity due to the permanent nature of her injury. Id. at 899. However, "she did not
introduce evidence establishing a reasonable probability that she could have become qualified and fitted to earn a lawyer's
salary. Absent from the record is any evidence of her likelihood of graduating from [law school], her likelihood of passing
the Bar, or her likelihood of obtaining a job as a lawyer. Plaintiff also adduced no evidence as to what lawyers earn."
Id. Plaintiff had asked the trial court to take judicial notice of a print-out from the Bureau of Labor Statistics website
indicating the median annual salary for attorneys in 2012, but the court denied that request. Id. at 890 ("the power to
judicially notice official government documents did not reach 'the truth of the matter[s]' stated in those documents and
that, as a result, the print-out's probative value was substantially outweighed by the danger of confusing the issues and
misleading the jury").

*8 "Vague hopes of entering a new occupation do not justify admitting evidence of such hope or an allowance of
damages for impairment of earning capacity in the new occupation." 2 Stein on Personal Injury Damages § 6:15 (3d
ed. Oct. 2016 update). But the facts here are not so extreme as cases where claims for loss of earning capacity damages
have been rejected as unduly speculative. See, e.g., Christou v. Arlington Park-Washington Park Race Tracks Corp., 104
111. App. 3d 257, 260 (1982) (bartender-trainee's "ambition to own a restaurant some day" does not justify admitting
evidence of average restaurant owner's earnings); Mahfouz v. Xanar, Inc., 646 So. 2d 1152, 1161 (La. Ct. App. 3d Cir.
1994) (hairdresser not entitled to award for future loss of income from cosmetology teaching career, since nothing in
record established anjrthing more than idea that he might in future consider teaching); Molbert v. Toepfer, 540 So. 2d
577, 581-82 (La. Ct. App. 3d Cir. 1989), affd, 550 So. 2d 183 (La. 1989) (plaintiffs expert estimated plaintiffs economic
loss as a mechanical engineer, but trial court properly reduced amount awarded as plaintiff had not yet earned degree or
obtained employment as an engineer); Lippard v. Houdaille Indus., Inc., 715 S.W.2d 491,494 (Mo. 1986) (plaintiff who
was neither architect nor trained to become one could not introduce evidence of desire to become architect); Naveja v.
Hillcrest General Hosp., 538 N.Y.S.2d 584, 585 (N.Y. App. Div. 1989) (award of $260,000 to the plaintiff-file clerk was
improperly based on assumption that she would have become a medical lab technician, as she had never been employed
in that position, had never obtained degree necessary for position, and had dropped out of school after taking courses
toward degree more than 10 years earlier.). One case which seems more analogous but offers sparse analysis is Navarro v.
South Cent. Bell Tel. Co., 470 So. 2d 983,987 (La. Ct. App. 1985), where a recently retired plaintiff who was "thinking of
returning to the butcher business" was not entitled to damages for lost future wages where his brother-in-law had been
trying to get him to work with him as a butcher for sixteen years, without success.
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On the other hand, cases which have permitted evidence of a plaintiffs intention to pursue a different occupation
generally include more soHd evidence than Brown has proffered here. In Blackburn v. Aetna Freight Lines, Inc.y 368 F.2d
345 (3d Cir. 1966), for instance, a decedent-truck driver who was formerly a self-employed trucking broker for 14 years
was said to have been intending to return to that occupation, although he was employed as a truck driver for the three
years immediately prior to the accident. Id. at 348-49. There was evidence that he had frequently expressed that intention,
had been looking at trucks and tractors to purchase, and had approached his employer for backing in the enterprise. Id.
at 348. The court held that this intention was properly considered in determining the value of his loss of earning capacity.
Id. at 348-49. See also, e.g., Duchane v. Johnson, 400 N.E.2d 193, 196-97 (Ind. Ct. App. 1980) (sufficient evidence to
support instruction on earning capacity where plaintiff testified that he had wished to enter field of law enforcement
and had passed written examination for State Police twice but had been rejected each time after lengthy questioning
concerning his injury); Finnie v. Vallee, 620 So. 2d 897,900-01 (La. Ct. App. 1993) (notwithstanding testimony of hiring
agent that it was difficult to join union and would take about eight years before new union member would be guaranteed
regular work, court did not err in considering plaintiffs potential earnings as union member since he had worked for at
least several weeks as member of shore gang and testified that he was planning to join umon and work full-time at that
job); Washington v. Am. Cmty. Stores Corp., 196 Neb. 624, 627-31 (1976) (collegiate national champion wrestler who
was prime candidate for 1972 United States Olympic team may recover damages for impairment of earning capacity as
professional wrestler or coach, although working as adult parole officer at time of injury).

Brown's claims for lost earning capacity damages falls somewhere in the middle of the spectrum of the above-cited cases.
Her alleged "intended" occupation is not new to her. She is not attempting to "urge the jury to peg her earning capacity
to the salary of a world-class athlete, neuroscientist, or best-selling author just by testifying that is what she wanted
to do." Licudine, 3 Cal. App. 5th at 894. She did work as a radiology technician in the past, and has educational and
practical training in that field. On the other hand, that was 20 years ago, and Brown has shown virtually no inclination
to re-enter the field, aside from her now claimed "thoughts" of doing so, and her testimony that she started reading
her old radiology books once before the accident. Moreover, her education, training, and experience is dated, which is
significant in a field which, on her own admission, has likely transformed a great deal with new technology. She would
need to engage in substantial self-study and become relicensed. And there is some question as to whether she could meet
the physical demands of such a position even before the accident.

*9 However, all of these obstacles to her reentering the radiology field as a radiology techmcian go to the weight of
the evidence, rather than its admissibility. For instance, a licensure requirement is not, by itself, a bar to proving lost
earning capacity damages. See Hoffman v. Sterling Drug, Inc., 374 F. Supp. 850, 860-61 (M.D. Pa. 1974) ("The notion
that licensing or certification is a dispositive characteristic is a specious argument which if adhered to would create a
precedent for grossly inequitable results. Nor do we think the grim statistics on the percentage who fail the architecture
examination to be dispositive of admissibility. Such material goes only to weight."). The court also observes that expert
evidence is not required to prove damages for loss of earning capacity. As the Illinois Supreme Court has stated, "[e]xpert
testimony is not necessary to establish loss of future earning ability. The plaintiff may testify that his injuries dunimshed
his capacity to work, and the appearance of [the] plaintiff on the witness stand and his testimony as to the nature of his
injuries and their duration is sufficient to take the question of impaired earning capacity to the jury." LaFever v. Kemlite
Co., a Div. ofDyrotech Indus., 185 III. 2d 380,406-07 (1998); Corbett v. Seamons, 904 P.2d 229,232 (Utah Ct. App. 1995)
(lost earning capacity must be proved with "reasonable certainty," but not "mathematical certainty").

But Brown must provide some basis to support the salary she alleges she could have made as a radiology technician,
other than her own speculation. Seeing as she has not worked in that occupation for 20 years, she cannot testify as to
her personal knowledge of that salary. Presumably, she relied on some outside resource or other research to ascertain
that amount. If so, she is entitled to argue for lost earning capacity damages to the jury, and the State of course may

rebut that evidence and argue that it deserves no weight. ̂
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Lastly, the State seeks to exclude any evidence about the alleged collateral effects of Brown's lost earning capacity. In
her deposition, Brown testified that her diminished work capacity has impacted other aspects of her life. Those alleged
personal and financial difficulties include: (1) the loss of her family's home and move into a smaller home in 2014; (2)
ability to help with her daughter's college tuition; (3) ability of her family to go on vacation; and (4) her relationship
with her husband. The court agrees with the State that any such testimony or evidence would be irrelevant, unfairly
prejudicial, and prohibited by V.R.E. 403. 2014 VT 16,^30,196Vt. 113 (quoting v. Blakeney,
137 Vt. 495, 504 (1979)) ("Counsel must avoid appealing to the prejudice of the jury, and should not 'play on the jury's
sympathy or seek to inflame their passions.'"); Duchaine v. Ray^ 110 Vt. 313, 321 (1939) (citing Hall v. Fletcher, 100 Vt.
210, 213 (1927)). However, some such testimony may be relevant and permissible as to emotional distress damages, if
Brown can proffer that such difficulties were a direct result of her injuries sustained from the accident. In other words,
evidence of how her injuries impacted her life might be relevant and not unfairly prejudicial, but not evidence of how her

life would have been different were she making more money in a different profession. ̂

Order

*10 Plaintiffs motion in limine to preclude evidence regarding her prior legal claims and lawsuits is denied.

Plaintiffs motion in limine to exclude the testimony of Dr. Backus is denied.

Defendant's motion in limine to preclude Plaintiff from presenting or alluding to any argument, testimony, or other
evidence at trial concerning Plaintiffs "barred claims and allegations," as articulated above, is granted.

Defendant's motion in limine to exclude Plaintiffs proffered evidence of lost past and future earnings due to an allegedly
diminished work capacity is granted in part and denied in part, as articulated above.

These are provisional rulings, and the court reserves the right to modify them during trial depending on the evidence
actually presented.

Plaintiff submitted late "consolidated" motions in limine on February 14,2017. Though untimely, the court will have to
consider these motions anyway since they will likely arise at trial. Defendant shall inform the court by March 6th whether
it opposes the February 14th motions. If it does oppose any of those motions, it shall file a memo by March 10th.

Dated at Burlington this 3rd day of March, 2017.

«signature»

Robert A. Mello

Superior Court Judge

Footnotes

1  This is not Brown's first attempt to exclude Dr. Backus. Last June, she moved to disqualify him on grounds of bias, which the
court denied because "[pjarties are entitled to use whoever they want to do an IME." Entry Order (Aug. 5,2016).

2  Brown apparently intends to present evidence of lost wages due to missed work for doctor's appointments and associated
travel time. The State notes that its motion in limine does not address those categories of damages. See Def.'s Opp'n at 3 n.2.

3  While Brown admitted in the questionnaire she filled out prior to her Independent Medical Evaluation on May 13,2016 that
neither her doctor nor anyone else had prescribed any work restrictions, see Def.'s Ex. D at 7, that could simply be because
work restrictions were not necessary for her current job.
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Brown claims in her opposition memorandum that "[wjith today's technology [she] shared information regarding salary that
was online," and cites generally to the entire deposition, which does not support that contention.
The court also clarifies that Brown cannot seek damages for lost earning capacity dating all the way back to the day after
the accident. Such a result assumes as true ever3^hing which we know is not true. From Brown's own testimony about the
licensing requirement for which study is necessary, as well as the minimal steps she took to pursue reentry into the radiology
field, it would have been literally impossible for her to start working as a radiology techmcian on May 17, 2012. Brown is
entitled to seek such damages dating back only so far as whatever date by which she is able to convince the jury that she could
have been relicensed and employed.
Additionally, in her opposition memo, Brown asks the court to prohibit the State from implying that "Route 15 is a busy
road ... at rush hour, and so the fact that [she] was on that road at that time of day somehow makes her responsible...." PL's
Opp'n at 7. If there is no evidence that Brown was comparatively negligent, then certainly the State cannot argue that she was.
However, it is not clear how the fact that Route 15 is a biisy road necessarily implies that Brown herself was negligent.

End of Document C> 2019 Thomson Reutei-s. No claim to original U.S. Government Works.
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