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STATE OF VERMONT 
 
SUPERIOR COURT       CIVIL DIVISION 
Chittenden Unit       Docket No. 473-5-15 Cncv 
  
CHERYL J. BROWN, ) 
 Plaintiff, ) 
  ) 
 v. ) 
 ) 
STATE OF VERMONT, ) 
 Defendant. ) 
 
 

DEFENDANT’S OPPOSITION TO PLAINTIFF’S MOTION  
TO REVERSE JUDGMENT PURSUANT TO V.R.C.P. 60(b)(6)  

 
  Defendant State of Vermont (the “State”) hereby opposes Plaintiff Cheryl Brown’s 

Motion to Reverse Judgment in this action pursuant to V.R.C.P. 60(b)(6).  In opposition, the 

State offers the following Memorandum of Law. 

MEMORANDUM OF LAW 

 Plaintiff’s Motion should be denied because (1) her attempts to re-litigate evidentiary 

issues already conclusively resolved by the Supreme Court are bared by the “law of the case” 

doctrine; and (2) by waiting nearly three years after the Supreme Court’s ruling that ended this 

case, she has failed to file her Rule 60(b)(6) Motion within a reasonable time.   

BACKGROUND 

 This negligence action arises from a May 16, 2012 automobile accident between Plaintiff 

Cheryl Brown and Vermont State Police Sergeant Matthew Denis.  The case was tried to a jury 

March 15-17, 2017, the Honorable Robert A. Mello presiding, and resulted in a verdict for the 

State.   See Apr. 24, 2017 Ruling on Pltf’s Mot. New Trial at 1.   As reflected on the verdict 
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form, the jury found that Sgt. Denis had breached a duty of care toward Brown in rear-ending her 

vehicle, but concluded that Sgt. Denis’s breach did not cause harm to Brown.  Id.1   

Following trial, the Court denied Plaintiff’s Motion for a New Trial pursuant to V.R.C.P. 

59(a).  Id. at 5.   The Court also noted that “[t]o the extent Plaintiff also moves to alter or amend 

the judgment pursuant to Rule 59(e), that motion is also denied for the same reasons her motion 

for a new trial is denied.”  Id.  On appeal, the Vermont Supreme Court affirmed (1) the Court’s 

judgment for the State on the jury verdict; (2) the Court’s pretrial entry of partial summary 

judgment on Brown’s constitutional claims; and (3) the Court’s denial of Brown’s motion for a 

new trial.  Brown v. State, 2018 VT 1, ¶¶ 1, 14-18, 38, 206 Vt. 394, 182 A.3d 597.   

In particular, the Supreme Court considered, and rejected, Brown’s arguments on appeal 

that Judge Mello erred in “refus[ing] to permit voir dire questioning, discussion in opening 

statements, or trial testimony concerning matters related to Brown’s characterization of the 

aftermath of the accident as a ‘hit and run,’ a ‘conspiracy’ to allow Denis to receive favorable 

treatment, or falsification of evidence.”  Id., 2018 VT 1, ¶ 6 (emphasis added).2  The Supreme 

Court found “these arguments unavailing,” id. ¶ 20, because: 

The conduct of Denis after the accident, or decisions by others about whether to 
prosecute or discipline him for the accident, had no bearing on the issues the jury 
needed to decide, which were: whether Denis was negligent in causing the 
accident, whether the accident caused Brown any damages and, if so, the extent of 
those damages. None of the excluded evidence regarding Denis’s post-collision 

 
1 In a pretrial Ruling denying Plaintiff’s Motion to Compel, the Honorable Helen M. Toor    
noted, in part, that “[m]uch of the Plaintiff's filings are rambling, irrelevant diatribes that are not 
helpful to her case,” that “[t]his is a basic fender-bender case,” and Plaintiff’s “suggestion that 
there is cover-up or falsification” of evidence pertinent to Plaintiff’s lawsuit “is unsupported by 
anything but speculation.”  Aug. 17, 2016 Ruling on Motion to Compel at 1-2.    
 
2 See also id. ¶ 19 (reviewing Brown’s claim that this Court erred when it “granted an in limine 
motion and refused to allow voir dire of potential jurors, discussion in opening statements, or 
admission of evidence at trial concerning: the ‘hidden double standard’ or other related 
characterizations of Denis leaving the accident scene as a ‘hit and run’; the State’s failure to 
prosecute Denis and alleged falsification of evidence”). 
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conduct in moving his vehicle, when he identified himself, or decisions regarding 
his prosecution had any tendency to make the facts of consequence to the jury, 
Denis’s negligence for the accident, causation, or damages more or less probable 
than they would be without that evidence. The trial court was well within its 
discretion in excluding testimony on these matters because they were irrelevant to 
the issues the jury needed to decide. 
 

Id. ¶ 21.3  The Supreme Court further addressed Brown’s assertion that “false evidence” had 

been presented at trial through the testimony of Sgt. Denis and the State’s Independent Medical 

Examiner, Dr. Verne Backus, concerning the presence of a dog in Sgt. Denis’s vehicle at the 

time of the accident with Brown: 

Brown asserts the State deliberately withheld the information concerning the 
presence of the dog in Denis’s vehicle, but she does not show any discovery 
response that was incorrect. Although she might have learned of the dog had she 
deposed Denis, she did not take his deposition. She further alleges the State’s 
independent medical examiner presented false evidence about how he learned 
about the dog, but she does not show why the medical examiner’s information 
about the dog was material to his medical examination. There is nothing to 
support her assertions that evidence about the dog was deliberately withheld, 
was falsified, or prejudiced her in any way. 

 
Id. ¶ 26 (emphasis added).   

The Supreme Court also rejected Brown’s challenge to Judge Mello’s supposed 

“exclusion of the 911 tape of her call to the police” following the accident with Sgt. Denis, as 

well as all of Brown’s objections to other evidentiary rulings.  Id. ¶ 32.  “The trial transcript does 

not show the tape was ever offered into evidence. Having failed to offer the evidence, this claim 

is not properly before this Court for review and we do not consider it further.  In sum, Brown’s 

evidentiary challenges are meritless.”  Id. (internal citation omitted);  see also id. ¶ 34 (“Brown’s 

reliance on the evidentiary rulings to which she objected provides no basis for a new trial. Her 

 
3 See also id. ¶ 22 (“Having decided the evidence was to be excluded from trial testimony, it 
follows that prohibiting its discussion in opening statements and during voir dire was a proper 
exercise of the court’s discretion.”). 
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argument in support of a new trial, to the extent it relies upon the court’s evidentiary rulings, 

merely reiterates the same objections to the same rulings. The court’s evidentiary rulings were 

correct.”).   

Finally, the Supreme Court generally dismissed Brown’s arguments that “the restrictions 

on the voir dire, remarks of counsel, and introduction of evidence resulted in a tainted jury, 

deprived her of due process, and denied her a fair trial.”  Id. ¶ 6.  On the contrary, the Supreme 

Court concluded, “the record reveals the trial court was assiduous in carrying out its 

responsibility to ensure both parties were afforded a fair trial in the first instance.”  Id. ¶ 38. 

The Supreme Court subsequently affirmed the V.R.C.P. 12(b)(6) dismissal by this Court, 

Judge Toor presiding, of a separate civil action brought by Brown against Dr. Verne Backus, the 

State’s testifying Independent Medical Examiner in Brown v. State, for claims arising out of Dr. 

Backus’s testimony and other actions in this case.  See Brown v. Backus, No. 2019-261, 2020 

WL 1659787, at *2 (Vt. Mar. 20, 2020).  The Supreme Court found no error in the denial by this 

Court, Judge Teachout presiding, of Brown’s post-dismissal motion to recuse Judge Toor in 

Brown v. Backus for bias or prejudice against her, allegedly reflected in her pretrial rulings in 

this case, Brown v. State.  See id. at *3 (“We agree with Judge Teachout that plaintiff fails to 

make any affirmative showing of bias or prejudice sufficient to overcome the presumption of 

honesty and integrity accorded to the trial judge,” since “the fact that a judge made rulings in 

another case involving related facts was not, by itself, sufficient to demonstrate bias or 

prejudice” and Judge Teachout “found nothing suggestive of bias or prejudice [by Judge Toor] 

toward any party or outcome” in Brown v. State). The Supreme Court also noted in Brown v. 

Backus that “[w]e do not address plaintiff's arguments concerning the nature of [the] underlying 
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motor-vehicle accident or issues relating to her suit against the State as they have already been 

reviewed by this Court and decided” in Brown v. State.  Id. at *2.      

ARGUMENT 

Three years after the Supreme Court’s decision in Brown v. State, Plaintiff’s “Motion to 

Reverse Judgment” pursuant to V.R.C.P. 60(b)(6) only seeks to re-litigate many of the same 

evidentiary issues conclusively decided by the Supreme Court.  The crux of Brown’s latest 

Motion is her contention that the rulings of Judges Mello and Toor prohibited relevant and 

admissible evidence (and related argument by counsel) about the circumstances of the 2012 

motor vehicle accident from being heard by the jury, while allowing the jury to hear other 

evidence about the accident that, Brown maintains, was falsified or otherwise untrue.  Brown 

asserts: 

The Jury awarded zero damages, due to the falsifications of facts and limitations 
on evidence by the Lower Court Judges, who required the witnesses to lie under 
oath about the description of the accident, even though all of the evidence 
including the medical records and the accident investigation supported Cheryl 
Brown’s position.  Cheryl Brown did not get the chance to present her Case with 
all of the evidence as she was barred from Rulings of Court. 

 
Motion at 9.4  Brown therefore argues that the 2017 jury verdict in her case “is a nullity and 

should be reversed for a New Trial.”  Id. at 8.  However, the Supreme Court has already 

 
4 See also id. at 8 (Brown claiming that there was a “use of both the Trooper who lied under Oath 
with the assistance of the Assistant Attorneys General Alexander, Esq., and Bart Gengler, Esq., 
and the Lower Court Judges Toor and Mello, who place[d] the limitations prohibiting the real 
accident facts of a hit and run, failure to render assistance, and the Vermont State Uniform Crash 
Report in which there was no dog as an occupant in the Defendant Trooper’s vehicle.  The 
Lower Court Judges made sure that the 9-1-1 call and Transcripts, as well as the Uniform Crash 
Report would never be heard or reviewed by potential jurors in the juror pool or those elected to 
be the jurors for the Trial Jury”); id. at 14 (“The Jury came back with no damage award, because 
they never had the truth because it was kept from them by the Office of the Attorney General, 
Judge Toor and Mello. What a difference it would make if the Opening Statement of the Jury 
Pool would have included the hit and run, the cover up for the driver, later identified as a State 
Trooper whose agency has the responsibility of maintaining safety on our highways.”). 



6 

considered and resolved against Brown all such purported “falsifications of facts,” as well as 

rejected Brown’s multiple challenges to this Court’s “limitations on evidence” at trial.  The 

Supreme Court’s determinations in Brown v. State  are now the binding law of this case and may 

not be challenged via a Rule 60(b) motion.    

 Although this Court possesses the jurisdiction and authority to consider Brown’s “post-

appeal Rule 60(b) motion . . . [o]f course, a Rule 60(b) motion can be denied as barred by the 

doctrine of the ‘law of the case’ if it attempts ‘to argue over exactly what was finally determined 

in an appeal.’”  McCleery v. Wally’s World, Inc., 2007 VT 140, ¶ 9, 183 Vt. 549, 945 A.2d 841 

(quoting 12 J. Moore, et al., Moore’s Fed’l Practice § 60.67[3], at 60–236). Additionally, 

“‘[i]ssues that could and should have been fully settled at trial or on appeal may not be raised for 

the first time on a Rule 60(b) motion.’”  Id. ¶ 13 (quoting 12 Moore’s Fed’l Practice § 60.65[1], 

at 60-222).5 

 With her Rule 60(b)(6) Motion, Brown improperly seeks to re-litigate this Court’s prior 

evidentiary rulings that she has already unsuccessfully challenged on appeal, were affirmed by 

the Supreme Court in Brown v. State, and are therefore binding “law of the case.” Thus, 

Plaintiff’s Motion to Reverse Judgment must be denied.    

“The law-of-the-case doctrine ‘expresses the practice of courts generally to refuse to 

reopen what has been decided.’  Courts generally apply the doctrine in two scenarios: ‘(1) where 

 
5 See also Brown v. Ercole, 563 F. App’x 821, 823 (2d Cir. 2014) (“[T]here is no Rule 60(b) 
jurisdiction where ‘the doctrine of the law of the case applies to issues that have been decided 
either expressly or by necessary implication’” in the appellate court) (citation omitted); U.S. v. 
Zullo, No. 1:09-CR-00064-2, 2018 WL 10246990, at *3 (D. Vt. Apr. 30, 2018) (“A motion 
under Rule 60(b) is not an opportunity to re-litigate” and “‘the so-called mandate rule bars re-
litigation of issues already decided on direct appeal’” as well as “‘issues impliedly resolved by 
the appellate court's mandate;’” thus, “‘the law of the case doctrine bars the Court from granting 
[Defendant’s] Rule 60 Motion’” (citations omitted)). 
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a case is in front of the trial court on remand for readjudication after appellate review; and (2) 

where a trial court reconsiders its own ruling on an issue in the absence of an intervening ruling 

on the issue by a higher court.’”  Fabiano v. Cotton, No. 2020-011, 2020 VT 85, ¶ 19, 2020 WL 

5740950 (Vt. Sept. 25, 2020) (quoting Kneebinding, Inc. v. Howell, 2018 VT 101, ¶ 30, 208 Vt. 

578, 201 A.3d 326). The “law of the case” doctrine “pertains to conclusions of law and questions 

of fact in the absence of new evidence in both criminal and civil proceedings.”  Kneebinding, 

2018 VT 101, ¶ 30 (internal citation omitted).   

Although the “law of the case” doctrine “‘normally does not bind the trial court’” insofar 

as “trial courts have ‘the discretion to modify an interlocutory order,’” Fabiano, 2020 VT 85, ¶  

21 (citations omitted), the Vermont Supreme Court “has taken a more limited view of the trial 

court’s discretion to depart from the law of the case in instances where a case is back in front of 

the court on remand on a specific issue that does not require a new trial.” Kneebinding, 2018 VT 

101, ¶ 31 n.10.  As the Vermont Supreme Court recently clarified, “absent ‘exceptional 

circumstances,’ when this Court remands a case, ‘our decision is the law of that case on the 

points presented throughout all the subsequent proceedings.’” In re FitzGerald, 2020 VT 14, ¶ 

35, -- Vt. --, 229 A.3d 446 (citations omitted); see also Kneebinding, Inc. v. Howell, No. 2019-

368, 2020 VT 99, ¶ 41, 2020 WL 6534564 (Vt. Nov. 6, 2020) (“‘Under the law-of-the-case 

doctrine, questions necessarily involved and already decided . . . will not be revisited” (quoting 

Whippie v. O’Connor, 2011 VT 97, ¶ 7, 190 Vt. 600, 30 A.3d 1292)). 

 Here, Brown’s arguments in her Rule 60(b)(6) Motion that “falsifications” of evidence 

were improperly allowed at trial, while evidence establishing “the real accident facts of a hit and 

run” was wrongly excluded, Motion at 8-9, have already been presented, considered and rejected 
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by the Supreme Court in this case.  This Court should not revisit matters that this State’s highest 

court have already decided.   

 Even if the “law of the case” doctrine did not wholly bar Brown’s Rule 60(b)(6) Motion, 

“Rule 60(b)(6) also requires the party seeking relief to bring the motion within a reasonable 

amount of time from judgment,” which Brown has not done.  Kellner v. Kellner, 2004 VT 1, ¶ 

14, 176 Vt. 571, 844 A.2d 743.  Brown waited nearly three years from the Supreme Court’s 

ruling in this case to file her Motion.  “When a party has delayed so long in seeking relief under 

V.R.C.P. 60(b)(6), that party bears the burden of showing that extraordinary circumstances 

caused that delay,” which Brown here has not.  Id.  (defendant waiting over three years to seek 

relief under Rule 60(b)(6) failed to satisfy burden of showing that extraordinary circumstances 

caused delay where defendant “could have made the same arguments” three years earlier).  

“Although the grounds for relief authorized under Rule 60(b)(6) are broad and the rule 

must be interpreted liberally . . . [w]e must be concerned about the certainty and finality of 

judgments so that litigation can reach an end.”  Richwagen v. Richwagen, 153 Vt. 1, 4, 568 A.2d 

419, 421 (1989).  Brown’s litigation against the State reached an end three years ago.  The Court 

should reject her baseless attempts to revive it.   

 

CONCLUSION 

For the foregoing reasons, the State respectfully requests that the Court deny 

Plaintiff’s Motion to Reverse Judgment. 
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 DATED at Burlington, Vermont this 19th day of January 2021.  

        STATE OF VERMONT 
 
        THOMAS J. DONOVAN, JR. 
        ATTORNEY GENERAL 
 
       
       By: /s/ Jon T. Alexander 
             
        Jon T. Alexander 
        Bartholomew Gengler 

       Assistant Attorneys General 
       Office of the Attorney General 
       109 State Street 
       Montpelier, VT 05609-1001 
       (802) 828-1299 
       jon.alexander@vermont.gov 

bart.gengler@vermont.gov 
 
Counsel for Defendant  
State of Vermont 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this 19th day of January 2021, I served DEFENDANT’S 

OPPOSITION TO PLAINTIFF’S MOTION TO REVERSE JUDGMENT PURSUANT TO 

V.R.C.P. 60(b)(6) in the above-captioned matter using the Vermont Courts Odyssey Electronic 

Filing System and via email to the following: 

  Stuart J. Robinson, Esq. 
terpsrobinson@gmail.com 
  

DATED at Burlington, Vermont this 19th day of January 2021. 
 

        STATE OF VERMONT 
 
        THOMAS J. DONOVAN, JR. 
        ATTORNEY GENERAL 
 
       
       By: /s/ Jon T. Alexander 
             
        Jon T. Alexander 
        Bartholomew Gengler 

       Assistant Attorneys General 
       Office of the Attorney General 
       109 State Street 
       Montpelier, VT 05609-1001 
       (802) 828-1299 
       jon.alexander@vermont.gov 

bart.gengler@vermont.gov 
 
Counsel for Defendant  
State of Vermont 
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