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STATE OF VERMONT 
PROFESSIONAL RESPONSIBILITY PROGRAM 

 
In Re: Carrie Legus 

PRB File No. 2020-102 
 

Disciplinary Counsel’s Proposed Findings of Fact, Violations and Memorandum 
Recommending Six-Month Suspension 

 
Following the hearing on June 28, 2021, the hearing panel ordered that the parties file 

proposed findings of fact and legal memoranda on violations and sanctions in a single document. 

Disciplinary Counsel sets forth the following proposed findings, conclusions, and 

recommendation of a six-month suspension.  

I. Facts 

Respondent’s Answer, witness testimony, admitted exhibits DC-1, DC-2, DC-3, DC-4, 

DC-5, DC-6, DC-7, and DC-9 support the following findings. 

a. Respondent is an attorney licensed to practice law in Vermont. She lives in Walden. DC-

9 ¶ 1; Answer ¶ 1. 

b. On April 27, 2020, Respondent was charged with misdemeanor reckless endangerment in 

violation of 13 V.S.A. § 1025, State v. Legus, Docket No. 178-4-20 Cacr. Answer ¶ 2; 

DC-4.  

c. The criminal information and affidavit allege that Respondent pointed a loaded firearm at 

a store clerk. DC-9 ¶ 2; DC-4. 

d. Respondent entered a plea of not guilty and represents herself on the criminal charge, 

which remains pending. Answer ¶ 1; DC-4; DC-3 ¶ 2. 

e. Upon learning of the charge at the end of April 2020, the Professional Responsibility 

Program notified Respondent by email and U.S. Mail that a disciplinary matter had been 
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opened and that Respondent should contact disciplinary counsel as soon as possible. DC-

9 ¶ 2; DC-3 ¶ 2. 

f. Despite repeated attempts to contact Respondent via telephone and email and requests 

that she return the contact, Respondent did not respond to disciplinary counsel. DC-9 ¶ 2; 

DC-3 ¶ 2. 

g. Disciplinary counsel filed and served a petition seeking immediate interim suspension of 

Respondent’s license for failure to respond. A hearing was held on May 21, 2020 and 

Respondent failed to appear and did not file any response. DC-9 ¶ 1. 

h. On May 22, 2020, the Court suspended Respondent’s license, concluding that 

Respondent knowingly failed to respond to a lawful demand for information by 

disciplinary counsel, in violation of Vermont Rules of Professional Conduct 8.1(b) and 

A.O. 9, Rule 7(D) (2019). DC-9 ¶¶ 4-5. 

i. On May 26, 2020, Respondent filed a motion to dissolve the interim suspension, raising 

several procedural challenges to the suspension proceeding and arguing that she was 

entitled to invoke her Fifth Amendment right in declining to respond to disciplinary 

counsel. DC-3 ¶ 4. 

j. A second hearing was held on June 15, 2020 and Respondent appeared and argued on her 

own behalf. DC-3 ¶ 4. 

k. The Court again concluded that interim suspension was warranted for failure to 

cooperate, that Respondent would be required to submit to an interview, and that the 

interview would likely encompass some matters that would not implicate the Fifth 

Amendment privilege, which Respondent would need to respond to. DC-3 ¶¶ 8-10.  
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l. On June 10, 2020, disciplinary counsel telephoned Respondent and Respondent 

answered. Disciplinary counsel attempted to discuss scheduling of the interview. 

Respondent became combative and hung up the phone. (Testimony of Brandy Sickles.) 

m. Following the call, by U.S. Mail and email dated the same day, June 10, 2020, 

disciplinary counsel wrote to Respondent to provide a window of dates for scheduling the 

interview. The June 10, 2020 letter stated that Respondent had a choice of conducting the 

interview in person or by videoconferencing software, and that she should contact 

disciplinary counsel to schedule her interview. DC-6. The letter provided courtesy 

information about where to access free public internet near Respondent’s home and 

addressed several other administrative issues such as service of papers. DC-6 at 3; 

Answer ¶ 6. 

n. On June 25, 2020 Respondent emailed disciplinary counsel to inquire whether service of 

certain papers dated June 2 had been received, but still did not respond to the request to 

schedule the interview, so a second copy of the June 10, 2020 letter was forwarded the 

same day via email. DC-5; Answer ¶ 7. 

o. On July 2, 2020, Respondent sent three separate emails to disciplinary counsel. One of 

the emails stated “If you continue to need to speak with me on some sort of urgent basis, 

I can speak with you by telephone July 4, 2020 at 9 a.m.” DC-7 at 2. None of the emails 

agreed to schedule the in-person or videoconferencing interview as requested. DC-7 at 1-

2. 

p. July 4 is a federal and state holiday. In 2020, it was also a Saturday. 

q. On July 8, 2020, disciplinary counsel mailed by U.S. mail and email a letter responding 
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to Respondent’s three emails and notifying Respondent of her interview time, date, and 

location, which was scheduled for July 17, 2020 without Respondent’s scheduling input. 

DC-7 at 1-2; Answer ¶ 8. The July 8 letter again gave Respondent the option of a 

videoconferencing link or in-person at the Supreme Court building. DC-7 at 1-2; Answer 

¶ 8. The letter explained why a telephone interview was not sufficient. DC-7 at 2; Answer 

¶ 8. The letter provided further assistance to Respondent as to how to access a device and 

public wireless internet. DC-7 at 2. 

r. On July 16, 2020 at 5:44 a.m., Respondent left a voicemail for disciplinary counsel that 

stated: 

“Hi, Ms. Katz, this is Carrie Legus calling in response to your most recent [July 8] letter. 

I waited for your phone call on July 4. You did not call. You failed to appear for your 

own scheduled appointment. Again you’re trying to schedule me for another appointment 

and what I have to tell you at this point is A.O. 9 does not require a telephone, video or 

any other in person communication with you. You do not have something like a 

constitutional right to confrontation. It clearly is my prerogative to proceed with some 

civil means. You’ve been incredibly uncivil, putting false information in front of the 

Vermont Supreme Court like you hadn’t had any information about clients or not – 

clearly false because I did comply with A.O. 23 notice requirements and again in the 

letter clearly false that I haven’t let you know whether or not I have trust funds. I do not. 

A.O. notice 23 does state that. No clients. No trust funds. I have complied. That’s the end 

of the matter. You do not have a right to just interfere in my personal life. If you’re trying 

to say that my pro se representation would somehow be practicing law you have to 
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actually read some of the things from the court. You’re supposed to be tracking the 

criminal proceeding and you are not apparently. In those pleadings I have cited plenty of 

law that shows it’s not practicing law. Because people can proceed pro se without any 

legal training. So my pro se representation cannot be characterized that way. Again, 

you’re trying to distort information and are clearly a detriment to the bar and the bench, 

not an asset. If you need to talk to me you may call me. I will not participate in your 

purported video conference.” DC-1. 

s. On July 16, 2020, security officer Jason Gould telephoned Respondent to remind her of 

her in-person interview option and to explain safety and health screening requirements, 

including that a mask would be required at all times in the building. Respondent did not 

answer the phone, so Gould left her a voicemail with the pertinent information, also 

reminding her she was free to exercise the videoconference option instead. (Testimony of 

Jason Gould.) 

t. On July 17, 2020, Daniel Troidl, contract investigator for the PRB, appeared at the 

Supreme Court building and waited with disciplinary counsel for Respondent to either 

appear or log in to the videoconference at 10 a.m. She did not do either of these things, so 

a few minutes after 10, Troidl telephoned Respondent from his own cell phone. 

(Testimony of Daniel Troidl.) 

u. Respondent answered the call, but refused to participate using video and refused to 

appear in-person. (Testimony of Daniel Troidl.) 

v. Respondent stayed on the phone line and disciplinary counsel asked her questions related 

to her background, work history, health, and well-being. (Testimony of Daniel Troidl.) 
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w. Respondent responded to each question by either stating “irrelevant” or invoking the 

Fifth Amendment privilege. (Testimony of Daniel Troidl.) 

x. No questions were asked related to the pending criminal charge or intending to elicit any 

responses that might implicate the Fifth Amendment privilege. (Testimony of Daniel 

Troidl.) 

y. Respondent appeared by Webex for her merits hearing on the disciplinary charge on June 

28, 2021. She turned on her video only after being asked to. 

z. Respondent used a second device, a smartphone, for audio access to the hearing. 

aa. Respondent was in a parked vehicle wearing a seatbelt and a face mask. No one else was 

in the vehicle with her. 

bb. Respondent was asked to remove her face mask and she refused. 

cc. Respondent was asked questions about her background and questions related to the 

charge of failure to respond to lawful inquiry by disciplinary counsel. In response to 

every question, she invoked the fifth amendment privilege. In each instance the 

invocation was overruled by the chair on the basis that the question did not call for 

information about the pending criminal matter, but Respondent still declined to answer, 

stating only “you may appeal.” 

dd. After Respondent’s testimony was complete but before remaining witnesses were called, 

Respondent notified the chair that she had insufficient battery on her device to remain in 

the hearing and argued that this was the fault of the panel and/or the judiciary’s platform 

and that she was being discriminated against on the basis of an “impoverished state” and 

“technical limitations.” 
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ee. The chair observed that Respondent could have filed a motion for an in-person hearing 

but did not do so, directed Respondent to call back into the hearing using telephone only, 

and the operations assistant attempted to work with Respondent to secure her continued 

appearance. 

ff. Respondent left the hearing and did not answer her phone when attempts were made to 

get her back on the line. 

gg. The hearing continued without Respondent’s participation. Three witnesses gave brief 

testimony (the substance of which is included in the proposed findings above) and the 

hearing concluded. 

II. Proposed Conclusions of Law – Rule violations 

 The evidence supports violations of Rule of Professional Conduct 8.1(b) and Supreme 

Court A.O. 9, Rule 7.D (2019).  

Respondent violated Rule 8.1(b) by repeatedly knowingly failing to respond to 

lawful demands for information from disciplinary authority. Rule 8.1(b) provides that “a 

lawyer . . . in connection with a disciplinary matter . . . shall not … knowingly fail to respond to 

a lawful demand for information from . . . [a] disciplinary authority.” In the context of lawyers 

accused of criminal activity, comment 2 to the rule clarifies that some form of response is still 

required: “This rule is subject to the provisions of the fifth amendment of the United States 

Constitution and corresponding provisions of state constitutions. A person relying on such a 

provision in response to a question, however, should do so openly and not use the right of 

nondisclosure as a justification for failure to comply with this rule.”    

Respondent violated A.O. 9, Rule 7.D (2019) by failing to furnish information to 
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disciplinary counsel without reasonable grounds for refusing to do so. A.O. 9, Rule 7.D 

(2019) specifies that “[d]iscipline may be imposed” for “[f]ailure to furnish information to or 

respond to a request from disciplinary counsel, a hearing panel chair, a hearing panel, or the 

Court without reasonable grounds for refusing to do so.” The scope of this rule is slightly 

different than the complete failure to respond proscribed by Rule 8.1(b). A respondent could be 

found to be in violation of A.O. 9, Rule 7.D if some response were provided, but the response 

was insufficient and no reasonable grounds for refusing to furnish information were asserted. 

A.O. 9, Rule 7.D also encompasses requests by Courts and hearing panels as opposed to simply 

“disciplinary authority.” 

A. Analysis 

Here, the Supreme Court’s findings establish that Respondent knowingly failed to 

respond to initial requests that she respond to inquiry by disciplinary authority and that she failed 

to furnish information to disciplinary counsel in violation of both rules. See DC-3 ¶¶ 2, 3, 8. As 

the Court found, following the second evidentiary hearing:  

We conclude based on the evidence before the Court at this time that 
respondent’s licensure poses a substantial threat of serious harm to the public . . . . 
We base this conclusion on our understanding that even now, when respondent is 
unquestionably on notice of the petition for interim suspension, and of 
disciplinary counsel’s request to interview her, respondent has declined to 
participate in this process. Unless and until respondent responds to disciplinary 
counsel’s requests for information about her current law practice, active cases, 
trust accounts, whether a disability status may be warranted, and other matters 
about which disciplinary counsel seeks to inquire, we conclude that respondent 
poses a threat to the public. Respondents’ behavior has significantly impaired 
disciplinary counsel’s ability to fulfill her obligation to protect the public and 
warrants immediate interims suspension of respondent’s license to practice law.  

 
DC-3 ¶ 8.  
 

The Supreme Court’s legal rulings further establish and clarify that Respondent’s fifth 
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amendment privilege is not absolute in the context of unrelated disciplinary proceedings, and she 

still had a duty to cooperate by responding to inquiry unrelated to her pending criminal charge as 

a condition of holding a law license. See DC-3 ¶¶ 9-10. The Supreme Court’s orders issued 

following two original jurisdiction evidentiary hearings and are binding upon the panel. There 

can be no question that the conduct was knowing based upon Respondent’s appearance at the 

second hearing and her ongoing assertions that she is not required to provide any information at 

all. See DC-3 ¶ 8. 

That Respondent eventually contacted me and provided some limited information in her 

post-interim suspension required affidavits and her Answer to the Petition of Misconduct does 

not cure the violation of either rule. The response to a demand for information must be a timely 

response and exists independently from other filings required by public proceedings. See, e.g., 

Att’y Grievance Comm’n v. Moeller, 46 A.3d 407, 411 (Md. 2012) (finding violation of Rule 

8.1(b) where lawyer claimed that his failure to respond was due to health problems but lawyer 

made no attempt to inform bar counsel that his health issued would delay response); Att’y 

Grievance Comm’n v. Weiers, 102 A.3d 332, 339 (Md. 2014) (lawyer’s eventual response to bar 

counsel’s follow up letters did not excuse numerous delays). Similarly, the fact that Respondent 

offered to perform a telephone interview on two days’ notice on a Saturday holiday, July 4, and 

then on July 16 unilaterally declared that offer was a scheduled event that disciplinary counsel 

“failed to appear” at further supports that any token efforts at cooperation were meaningless. See 

DC-1. The following day, July 17, Respondent answered a phone call from investigator Troidl (a 

number not known to her) and stayed on the phone line after failing to appear by webex or in-

person for the scheduled interview for which she was provided written notice. She again declined 



 

 
10 

to utilize the webex link and did not provide a single substantive answer to any question asked. 

Subsequent conduct by Respondent establishes that she continued to fail to furnish 

information, cooperate, or respond to requests for information and that she failed to assert any 

reasonable grounds for the refusal, in defiance of the Court’s order. Respondent received written 

notice on June 10, 2020 and July 8, 2020 that some form of interview that would allow 

disciplinary counsel to physically see her was the ordinary practice and would be required, along 

with a brief explanation as to why it was the practice. DC-6 at 2; DC-7 at 2. As Respondent 

stated in her voicemail on July 16, 2020 in response to the final attempt to interview her: “A.O. 9 

does not require a telephone, video or any other in person communication with you. . . . I will not 

participate in your purported videoconference.” DC-1.   

The conduct continued up and through the disciplinary hearing, where Respondent’s 

assertions of privilege to questions entirely unrelated to charged criminal conduct were overruled 

by the chair, and Respondent still refused to provide any substantive response or any reasonable 

grounds for the refusal. In short, the record conclusively establishes that Respondent never had 

any intention to cooperate or meaningfully respond at any time, and instead shows a pattern of 

combative evasion tactics. Without basic enforcement of the rules requiring responsiveness and 

cooperation by attorneys with the regulatory authority, there is no real ability to carry out the 

functions of disciplinary counsel or the functions of hearing panels as set out in A.O. 9.  

In In re Phyllis McCoy Jacien, PRB Decision No. 212 (2018), the respondent was found 

in violation of Rule 8.1(b) for failing to respond to repeated requests for information from 

disciplinary counsel regarding the status of her compliance with her disciplinary probation terms 

from a prior order of discipline, which included filing delinquent state tax returns. Just as that 
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panel noted “Respondent was obligated to respond to these requests.” PRB Decision No. 212 at 8 

(citing Att’y Grievance Comm’v v. Lewis, 85 A.3d 865, 874 (Md. 2014)). The panel reached that 

conclusion notwithstanding the fact that failure to file a tax return is itself a crime, and the 

response to disciplinary inquiry could logically be tied to a Fifth Amendment privilege in some 

circumstances. PRB Decision No. 212 at 10. The same reasoning applies here, and the evidence 

overwhelmingly supports that Respondent has knowingly failed to comply with obligations to 

provide information upon request in a timely manner to disciplinary authority. 

B. Respondent may not invoke a blanket Fifth Amendment assertion to avoid all 
participation in an unrelated disciplinary action. 
 

The comments to Rule 8.1 note that the rule is subject to the provisions of the Fifth 

Amendment, and a lawyer cannot be sanctioned solely for invoking that privilege. Spevack v. 

Klein, 385 U.S. 511, 516 (1967). At the same time, it is also well-settled that a lawyer’s pending 

criminal charge does not relieve the lawyer of the duty to produce some responsive information 

to bar authorities. The lawyer must at a minimum cooperate by appearing for the deposition or 

interview, and if circumstances arise in the course of those matters which could produce 

evidence used to convict of a crime, the objection must be raised to the specific question. People 

v. Smith, 937 P.2d 724 (Colo. 1997) (requiring lawyer to appear for deposition in a disciplinary 

matter does not violate Fifth Amendment); In re Barber, 128 A.3d 637 (D.C. 2015) (lawyer must 

testify at disciplinary hearing if called, and Fifth Amendment may be invoked with respect to a 

specific question if the response would provide evidence that could be used to convict her of a 

crime); In re Zisook, 430 N.E.2d 1037 (Ill. 1981) (claim of Fifth Amendment privilege must be 

made with specificity for each area of inquiry); Zuckerman v. Greason, 231 N.E.2d 718 (N.Y. 

1967) (no constitutional privilege to withhold evidence which cannot lead to criminal 
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prosecution and bears only upon the right to continue to practice law); In the Matter of Baun, 232 

N.W.2d 621, 624 (Mich. 1975) (“Respondent’s right of refusal extends only to those questions 

which might incriminate him. The appellant has no blanket right to refuse cross-examination on 

everything involved in the proceedings, including his name, place of practice, date of admission 

to the bar and other non-incriminating matters.”); In re Holliday, 15 So.3d 82, 94 (La. 2009). 

Even within the scope of the privilege, some lawful areas of inquiry by lawyer 

disciplinary authorities which could include criminal conduct are expressly outside the protection 

of the Fifth Amendment, such as records of client trust accounts. E.g., Agwara v. State Bar, 406 

P.3d 488 (Nev. 2017); In re Morgenroth, 718 F.2d 161, 167 (6th Cir. 1983) (“A blanket assertion 

of the privilege by a witness is not sufficient to meet the reasonable cause requirement and the 

privilege cannot be claimed in advance of the questions. The privilege must be asserted by a 

witness with respect to particular questions, and in each instance, the court must determine the 

propriety of the refusal to testify.”) (citing Hoffman v. United States, 341 U.S. 479, 486 (1951)). 

In In re Hill, 545 A.2d 1019 (Vt. 1988), the Court allowed a partial invocation of a Fifth 

Amendment privilege for a judge who had been subpoenaed to testify against another judge in a 

Judicial Conduct Board matter. In Hill, the subpoenaed witness, Judge Jane Wheel, was 

convicted of false swearing but had not yet been sentenced when she was subpoenaed to testify 

in a judicial disciplinary proceeding against Judge William Hill. Id. at 1020-21. In response to 

the subpoena, Judge Wheel filed a petition for extraordinary relief in the Supreme Court to 

prohibit the Judicial Conduct Board from compelling her appearance and testimony. Id. The 

petition was denied by the Court, and Judge Wheel appeared before the Board. However, she 

declined to answer five specific questions and invoked the Fifth Amendment. For one of the 
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questions, the JCB upheld the assertion of privilege as valid, but for four of the questions, the 

JCB ruled that the questions involved would not elicit privileged responses. Id. Judge Wheel 

renewed the refusal to answer, so the JCB brought a petition to the Court seeking a contempt 

order for Judge Wheel’s refusal to answer the questions. Id.  

 The Court agreed that Judge Wheel had a continuing privilege with respect to her false 

swearing case because she had not been sentenced and the privilege is available until the 

criminal case is completed, through any appeals. Id. at 1022. The Court further reaffirmed that 

the judge could not refuse altogether to appear as a witness, and that whether the privilege could 

be invoked had to be determined specific to the area of inquiry. “The privilege afforded not only 

extends to answers that would in themselves support a conviction under a criminal statute but 

likewise embraces those which would furnish a link in the chain of evidence needed to prosecute 

the claimant for a crime. But this protection must be confined to instances where the witness has 

reasonable cause to apprehend danger from a direct answer. The witness is not exonerated from 

answering merely because he declares that in so doing he would incriminate himself- his say-so 

does not of itself establish the hazard of incrimination.” Id. at 1022-23 (quotations and ellipses 

omitted).   

In this case, Respondent refused to answer any questions at all and refused to schedule or 

allow an interview that would permit some face-to-face evaluation. At her hearing, she declined 

to answer basic questions related to background, health, and work experience. All of the 

information sought related directly to evidence the panel may consider under the ABA Standards 

for Imposing Lawyer Sanctions or evidence of the disciplinary charge. None of the information 

sought had anything to do with whether Respondent pointed a loaded firearm at a store clerk as 
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alleged in the criminal matter or could logically be used in a criminal prosecution or could lead 

to such evidence. In contrast to Judge Hill, Respondent put forth no demonstrated risk of further 

prosecution tied to responses about her background, health and work history. 

C. The panel may draw limited adverse inferences from Respondent’s refusal to answer 
any question on any topic at her disciplinary hearing. 
 

 There is some authority which supports that the effect of asserting a Fifth Amendment 

privilege in a disciplinary proceeding may result in adverse inferences being drawn in a 

disciplinary matter. See, e.g., Disciplinary Proceedings Against Curtis, 907 N.W.2d 91, 102-03 

(Wisc. 2018) (“[A] respondent-lawyer’s invocation of the Fifth Amendment is not in itself a 

ground for disbarment, [but] we may draw a negative inference from that invocation.”) 

(quotations omitted); In re Saghir, 632 F. Supp. 2d 328 (S.D.N.Y. 2009) (ruling that an adverse 

inference may be drawn from assertion of privilege in a disciplinary proceeding); In re Burton, 

472 A.2d 831 (D.C. 1984) (“invocation of the fifth amendment does not allow a respondent to 

place the burden of proof on Bar Counsel to [disprove] affirmative defenses which Respondent 

does not raise”); Singh v. Carchia, No. 18-0737 (Conn. May 21, 2021) (affirming finding of rule 

violations where negative inference was drawn from the respondent’s invocation of fifth 

amendment); Disciplinary Counsel v. Heiland, 880 N.E.2d 467, 472-73 (Ohio 2008) (discussing 

scope of Fifth Amendment privilege in disciplinary matter); In re Mitchell, No. 4:03-MC-004-A, 

2003 WL 21746254, at *4 (N.D. Tex. July 3, 2003). 

Specific to Vermont procedure, a respondent’s failure to file an Answer to a disciplinary 

complaint results in the charges being deemed admitted, which is certainly an adverse inference. 

A.O. 9, Rule 13.D(3). There is no carve-out exemption for matters where a charge may implicate 

criminal conduct under that rule.  
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    Nevertheless, in some cases, the facts of the disciplinary and pending criminal matters 

might so closely overlap that invoking the right against self-incrimination should not result in an 

adverse inference, because the effect would be to punish a lawyer with a licensing consequence 

for exercising his or her right to put the State to its burden in the criminal charge. In such cases, 

it has historically been the practice of the Professional Responsibility Program to assess whether 

a stay of a disciplinary matter might be warranted since there would be no practical ability to 

defend against a disciplinary complaint without compromising the Fifth Amendment privilege. 

See, e.g., In re Melvin Fink, PRB File No. 2019-012 (staying disciplinary charge arising out of 

same facts as pending lewd and lascivious conduct criminal charge). Whether or not this practice 

is required by law, it is a lawful exercise of discretion grounded in fairness to a respondent that 

does not compromise the objective of public notice of the pending licensing matter. Such an 

approach also appears to be consistent with the views articulated by the Court in Hill, 545 A.2d 

1019 (Vt. 1988) discussed above and an earlier companion matter, Hill v. Wheel, 542 A.2d 274, 

275-76 (Vt. 1988), in which the Court stated “if the judge against whom the Judicial Conduct 

Board complaint was filed was also subject to a related criminal proceeding, the right course 

would be to delay the judicial conduct proceeding.”  

 In this case, a stay of a failure to respond charge was not indicated. The failure to 

cooperate and timely respond was not tied to the reckless endangerment charge, and would have 

been pursued even if the criminal charge was dismissed. Drawing limited adverse inferences 

would be entirely appropriate here for any area of inquiry clearly unrelated to the facts of the 

criminal charge and including any area related to aggravating and mitigating evidence under the 

ABA Standards.  
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Relatedly, since Respondent refused to answer any questions, she should not be permitted 

to indirectly benefit from her failure to answer. For example, Respondent was asked about her 

work history. As laid out more specifically below, one factor the panel may consider in 

aggravation is 9.22(i), whether she has substantial experience in the practice of law. Similarly, 

one factor it may consider in mitigation is 9.23(f), inexperience in the practice of law. Given that 

Respondent refused to answer questions about her work history, the panel does not have any way 

to assess her level of experience in the practice of law, which results in the panel being unable to 

assign an aggravating factor for substantial experience unless an adverse inference is drawn.  

Another example is the factor 9.22(e), bad faith obstruction of the disciplinary process. In 

Disciplinary Proceedings against Jones, 338 P.3d 842, 859 (Wash. 2014), the disciplinary 

authority upheld the finding of an adverse inference on this aggravating factor by the 

respondent’s refusal to answer questions at his hearing about his attempts to avoid payment of 

judgments and sanctions and his refusal to answer questions about the extent of his assets even 

after the hearing officer ordered him to do so. The hearing officer found that the refusal was in 

bad faith and made to obstruct the disciplinary process, which was upheld on review. Here, 

drawing an adverse inference from Respondent’s refusal to answer questions would be entirely 

appropriate under the circumstances. She has illogically taken the position that any information 

is protected by a Fifth Amendment privilege, her invocation was expressly overruled in each 

instance by the Chair, and she renewed her refusal to answer. Her voicemail, admitted as DC-1 

further elaborates on her view that the entire disciplinary process interferes with her personal life 

and that disciplinary counsel is “clearly a detriment to the Bar.” 
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D. Respondent’s claims of unlawful discrimination in the hearing procedure based upon 
her “impoverished state” and “technical limitations” are without merit. 
 

At her hearing, Respondent asserted orally that the remote hearing procedure unlawfully 

discriminated against her based upon her “impoverished state” and “technical limitations.” Her 

arguments are a much-too-late objection to holding the hearing using remote technology. Under 

the scheduling order, Respondent had the opportunity to file a motion to request an in-person 

hearing. She never did. Several weeks before the hearing, the Webex link was sent to the parties. 

This could have served as another opportunity to seek permission for a late objection, which 

again, Respondent did not do. The Webex link sent to the parties stated that the hearing was 

scheduled to run from 8:30 to 4:30. At the start of the hearing, Respondent could have notified 

the Chair that she lacked access to resources that would enable her to participate that long, and 

alternatives could have been arranged. She did not. 

Respondent has demonstrated that she is capable of filing motions and raising a broad 

range of substantive and procedural arguments. She was able to find public internet and connect 

to the hearing using an appropriate device. She appeared on the screen also using a second 

device for audio, a smartphone. She put forth no evidence documenting any impoverishment or 

any other hardship or technical limitations and no evidence of any of those circumstances 

interfering with her ability to participate in the proceedings. The terms of the scheduling order 

were clear, and any objection to the format of the proceedings was waived. 

III. Proposed conclusions of law – aggravating and mitigating factors 
 

Aggravating factors under ABA Standard 9.22  
 
The panel may consider eleven enumerated factors in aggravation when determining an 
appropriate sanction. The evidence supports the following conclusions relevant to these factors. 
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a. Prior disciplinary offenses: This factor does not apply. 
 
b. Dishonest or selfish motive: This factor does not apply  
 
c. Pattern of misconduct: Respondent’s conduct supports the inference of a pattern of 
disregard and disrespect for the structure and institution of the lawyer regulation system.  
 
d. multiple offenses: Respondent’s conduct involves multiple instances of no cooperation.  
 
e. Bad faith obstruction of the disciplinary proceeding: The panel may draw the inference 
that Respondent’s conduct, including refusal to answer a question when directed to by the 
chair, and general disrespect for the proceeding are evidence of bad faith obstruction. 

 
f. submission of false evidence, false statements, or other deceptive practices during the 
disciplinary process: This factor does not apply to the circumstances of Respondent’s 
matter. 
 
g. refusal to acknowledge wrongful nature of conduct: The panel may draw the inference 
that respondent does not acknowledge that there is anything wrongful about her conduct. 
 
h. vulnerability of victim: This factor does not apply. 
 
i. substantial experience in the practice of law: Respondent’s conduct made it impossible 
to obtain any evidence as to her experience or work history, thus there is no evidence in 
the record regarding her experience. In re Disciplinary Proceeding Against Ferguson, 
246 P.3d 1236, 1250 (Wash. 2011) (concluding that “substantial experience” means 10 or 
more years of practice at the time of the misconduct). 
 
j. indifference to making restitution: This factor does not apply to the circumstances of 
Respondent’s matter.  
 
k. illegal conduct, including that involving the use of controlled substances: This factor 
does not apply. 
 
Mitigating factors under ABA Standard 9.32 
 

The panel may consider thirteen enumerated factors in mitigation when determining an 
appropriate sanction. The evidence supports the following conclusions relevant to these factors. 

 
a. absence of a prior disciplinary record: This factor applies.  
 
b. absence of a dishonest or selfish motive: This factor not apply to the circumstances of 
Respondent’s matter. 
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c. personal or emotional problems: Respondent presented no evidence of any personal or 
emotional problems, and her conduct made it impossible to obtain any evidence related to 
this factor.  
 
d. timely good faith effort to make restitution or to rectify consequences of misconduct:  
This factor does not apply to the circumstances of Respondent’s matter. 
 
e. full and free disclosure to disciplinary authority or cooperative attitude toward 
proceedings: This factor does not apply to the circumstances of Respondent’s matter. 

 
f. inexperience in the practice of law: This factor does not apply to the circumstances of 
Respondent’s matter. 
 
g. character or reputation: This factor does not apply to the circumstances of 
Respondent’s matter. 
 
h. physical disability: This factor does not apply to the circumstances of Respondent’s 
matter. 
 
i. mental disability or chemical dependency: This factor does not apply to the 
circumstances of Respondent’s matter. 
 
j. delay in disciplinary proceedings: This factor does not apply to the circumstances of 
Respondent’s matter.  
 
k. imposition of other penalties or sanctions: This factor does not apply to the 
circumstances of Respondent’s matter. 
 
l. remorse: This factor does not apply to the circumstances of Respondent’s matter. 
 
m. remoteness of prior offenses: This factor does not apply to the circumstances of 
Respondent’s matter. 
 
 
IV. Sanction Analysis: Suspension is the appropriate sanction. 

The purpose of sanctions imposed under the Rules of Professional Conduct is “to protect 

the public from persons unfit to serve as attorneys and to maintain public confidence in the bar.” 

In re Berk, 157 Vt. 524, 532 (1991). See also In Re PRB Docket No. 2016-042, 154 A.3d 949, 

955 (Vt. 2016) (“The purpose of sanctions is not to punish attorneys, but rather to protect the 
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public from harm and to maintain confidence in our legal institutions by deterring future 

misconduct.”) (quotations omitted).  

In determining a sanction for misconduct, the panel looks to the ABA Standards for 

Imposing Lawyer Sanctions and prior case law. In re Andres, 2004 VT 71, ¶ 14. Under the ABA 

Standards, the panel considers (1) the duty violated; (2) the lawyer’s mental state; and (3) the 

extent of the injury caused by the violation. Based upon these considerations, the ABA Standards 

indicate a “presumptive sanction,” which then may be modified by aggravating or mitigating 

factors. See ABA Standards, Theoretical Framework at xviii; § 3.0 at 125 (2019).  

Here, suspension is the appropriate sanction under the ABA Standards for Imposing 

Lawyer Sanctions.  

A. ABA Standards 

1. Duty violated 

Under the ABA Sanctions, the panel must first identify whether the duty breached was 

owed to a client, the public, the legal system, or the profession. ABA Standards § 3.0 at 130. 

Rules 8.1(b) and A.O. 9, Rule 7.D (2019) involve Respondent’s duty to the profession. ABA 

Standards, Theoretical Framework at xix. She owed a duty to timely respond to and cooperate 

with the regulatory authority as a condition of holding a law license, and failed to do so. 

2. Mental state 

Next, the panel evaluates whether, at the time of misconduct, the lawyer acted 

intentionally, knowingly, or negligently. Intentional or knowing conduct is sanctioned more 

severely than negligent conduct. ABA Standards § 3.0 at 133. In the context of sanctions, 

“knowledge” is “the conscious awareness of the nature or attendant circumstances of the conduct 
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but without the conscious objective or purpose to accomplish a particular result.” ABA Standards 

at xxi. “Negligence” is “the failure of a lawyer to heed a substantial risk that circumstances exist 

or that a result will follow, which failure is a deviation from the standard of care that a 

reasonable lawyer would exercise in the situation.” Id. Here, the Court already found, following 

an evidentiary hearing, that Respondent’s failure to respond was knowing. DC-9 ¶¶ 4-5; DC-3 ¶¶ 

8-10. Further, Respondent’s own voicemail, DC-1, clearly establishes that Respondent acted 

with knowledge. And, Respondent was repeatedly reminded, through written correspondence 

with disciplinary counsel, of the requirement that she cooperate and respond. 

3. Extent of injury 

The extent of injury is defined by “the type of duty violated and the extent of actual or 

potential harm.” ABA Standards § 3.0 at 138. Here, the actual harm is measured by the time and 

resources expended by the judiciary, including the PRB, as a result of Respondent’s conduct. 

Had Respondent simply timely communicated, acted reasonably, and agreed to an interview, 

none of these charges would have been brought. The extent of injury could also be measured in 

terms of a general harm to the integrity of the disciplinary process, one in which historically, 

most licensed attorneys are cooperative and responsive, even when a charge is denied and the 

lawyer wishes to put the PRB to its burden of proof. See In re Hongisto, 2010 VT 51 ¶ 11 (The 

failure to cooperate with disciplinary counsel “injure[s] the disciplinary system itself by 

consuming scarce resources and eroding the public’s confidence in the legal profession.”). 

4. Presumptive sanction 

In sum, Respondent violated her duty to the profession, acted knowingly in doing so, and 

there was actual injury in the form of waste of court and regulatory resources. Section 7 of the 
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ABA Standards addresses sanctions for attorneys who violate duties owed to the profession. 

Under Section 7.2 “Suspension is generally appropriate when a lawyer knowingly engages in 

conduct that is a violation of a duty owed as a professional and causes injury or potential injury 

to . . . the legal system.” Failure to cooperate with disciplinary authorities is a category of 

conduct which falls under this section. ABA Standards, § 7.2 at 385-86. Here, Respondent’s 

knowing failure to respond and cooperate support that the presumptive sanction is suspension. 

E.g. In re McCoy-Jacien, 186 A.3d 626 (Vt. 2018) (imposing nine-month suspension pursuant to 

Standard 7.2 for failure to respond to numerous requests by disciplinary counsel); In re 

Schaffner, 918 P.2d 803, 807 n.6 (Or. 1996) (imposing suspension of 120 days under section 7.2 

for failure to cooperate and respond to investigative inquiries from the Bar).  

5. Aggravating and mitigating factors 

The final step in analysis under the ABA Sanctions is to consider aggravating and 

mitigating factors that justify a departure from the presumptive sanction. ABA Standards §§ 3.0 

at 141; 9.1 at 444. A list of factors which may be considered in aggravation and mitigation are 

set out at ABA Standards §§ 9.22 and 9.32. Proposed legal conclusions with respect to each 

factor are set out above in section III.   

As set forth above, this case involves several aggravating factors, including multiple 

offenses, bad faith obstruction, and refusal to acknowledge wrongful nature of the conduct. 

There is one mitigating factor of no prior disciplinary history. Aggravating factors point to an 

appropriate sanction being a substantial period of suspension.  

The ABA Standards do not require that each and every mitigating and aggravating factor 

be considered in deciding what sanction to impose. The language in Standards 9.1, 9.22, and 
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9.23 is permissive and advises that factors “may” be considered. 

B. Prior Cases 

When considering the issue of sanctions, panels also generally look to prior cases to 

compare the sanction and violations in those cases to the case before it, with the objective of 

achieving proportionality and consistency within the body of attorney discipline law. See, e.g., In 

re Neisner, 2010 VT 102, ¶ 26. A few cases present some helpful comparisons.  

The first is In re McCoy Jacien, PRB Decision No. 212, 186 A.3d 626 (Vt. 2018) cited a 

number of times above. In that case, the panel and the Court determined that a nine-month 

suspension was an appropriate sanction for failure to comply with a disciplinary order and failure 

to respond to inquiry by disciplinary counsel.   

Another useful comparison is In re Hongisto, 2010 VT 51. In that case, the Respondent 

received two concurrent six-month suspensions for multiple rule violations which included 

failure to cooperate.  

Here, Respondent’s license has already been on interim suspension for one year and two 

months. While she has contested the charge, she has abided by the order of suspension and not 

sought any further to dissolve the suspension. Based upon the Vermont cases referenced above, a 

reasonable period of suspension for the violations and aggravating factors here would be six 

months.  

In sum, the ABA Standards indicate suspension is warranted. And, proportionality 

analysis also indicates a six-month suspension is appropriate. A six-month suspension would 

reflect the seriousness of the violations, deter future misconduct, preserve the public’s 

confidence in the bar and fall in line with applicable standards.  
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Dated: July 23, 2021 

 

Respectfully submitted, 
 

      
_________________________________ 
Sarah Katz 
Office of Disciplinary Counsel 
Costello Courthouse 
32 Cherry Street, Suite 213 
Burlington, Vermont 05401 
(802) 859-3001 
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