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STATE OF VERMONT 
VERMONT SUPREME COURT 

MAY TERM 2020 
 

Order Promulgating Amendments to Rule 32(c)(4) of the 
Vermont Rules of Criminal Procedure 

 
 Pursuant to the Vermont Constitution, Chapter II, § 37, and 12 V.S.A. § 1, it is hereby ordered: 
 

1. That Rule 32(c)(4) of the Vermont Rules of Criminal Procedure be amended to provide as 
follows (deleted matter struck through; new matter underlined): 
 

RULE 32.  SENTENCE AND JUDGMENT 
 
(c) Sentencing Information. 
 
 (4) Right to Comment and Offer Evidence. 
 

 (A) Prior to imposing sentence, the court shall afford the state, the defendant and his or her 
attorney an opportunity to comment upon any and all information submitted to the court for 
sentencing. Any objection to facts contained in the presentence investigation report or to any 
recommended probation conditions contained therein, shall be submitted, in writing, to the 
court at least 5 7 days prior to the sentencing hearing, unless good cause is shown for later 
objection. A copy of any objections must be provided to the opposing party. 
 
 (B) Either party may offer evidence, including hearsay, specifically on any disputed factual 
issues in open court with full rights of cross-examination, confrontation, and representation.  
When a defendant objects to factual information submitted to the court or otherwise taken into 
account by the court in connection with sentencing, the court shall not consider such 
information unless, after hearing, the court makes a specific finding as to each fact objected to 
that the fact has been shown to be reliable by a preponderance of the evidence, including 
reliable hearsay. If the court does not find the alleged fact to be reliable, the court shall either 
make a finding that the allegation is unreliable or make a determination that no such finding is 
necessary because the matter controverted will not be taken into account in sentencing. A 
written record of such findings and determinations shall be appended to and accompany any 
copy of the presentence investigation report or other controverted document thereafter made 
available by the court to the Department of Corrections. 
 
 (C) Prior to concluding the hearing and before imposing a sentence, the court must provide 
opportunity for comment and objection to any probation conditions that it intends to impose 
that have not been previously noticed in the presentence investigation report or in the written or 
oral record requests of the parties, or the court’s own statements in the course of the sentencing 
hearing.  

 
 (BD) Prior to the sentencing proceeding, the prosecutor shall give notice to the victim by 
the method provided in Rule 49(a)(2). At sentencing, the court shall ask if the victim is present 
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and, if so, whether the victim would like to be heard regarding sentencing. In imposing 
sentence, the court shall consider any views offered at the hearing by the victim. If the victim is 
not present, the court shall ask whether the victim has expressed, either orally or in writing, 
views regarding sentencing. If so, the state may present such views through oral or written 
statements attributed to the victim, and the court shall take those views into consideration in 
imposing sentence. Upon request of the prosecutor or defendant, for good cause shown, the 
court may permit the victim to appear by telephone with safeguards appropriate to preserve the 
record and assure full participation by interested parties. The defendant, the defendant’s 
attorney and the state may comment on the information provided by or on behalf of the victim. 
In this subparagraph, if the victim is a minor, incapacitated, incompetent, or deceased, “victim” 
means family members of the victim as defined in 13 V.S.A. § 5301(2) and, if necessary, 
designated by the court as provided in 13 V.S.A. § 5318. 
 

Reporter’s Notes—2020 Amendment 
 

 Rule 32(c)(4) is amended consistent with the decisions in State v. 
Lumumba, 2018 VT 40, 207 Vt. 254, 187 A.3d 353, State v. 
Bostwick, 2014 VT 97, 197 Vt. 345, 103 A.3d 476, and State v. 
Cornell, 2014 VT 82, 197 Vt. 294, 103 A.3d 469.  These decisions 
address the necessity for procedures requiring parties to object to 
recommended probation conditions in presentence investigation 
reports, in addition to factual assertions pertinent to sentence, on 
grounds that the conditions are not reasonably related to the 
offense of conviction and thus overly harsh or excessive.  The 
amendment is consistent with, yet not as expansive as, the 
provisions of Federal Rule of Criminal Procedure 32(f)(1), which 
requires specific written objection not only to factual assertions 
pertinent to sentence, but to all material information, sentencing 
guideline ranges, and policy statements in presentence 
investigation reports. 
 
 In Lumumba, 2018 VT 40, ¶ 28, the Court requested the 
Criminal Rules Committee to 
 

propose rules to regularize the procedures for considering 
probation conditions at sentencing. Proposed rules should 
set forth how the State and defendants must raise and 
preserve issues. Our recent decisions have required evidence 
to support specific conditions to show the condition is 
related to the crime for which a defendant is convicted and 
necessary for rehabilitation. If a defendant objects to a 
condition because it does not meet that standard or for 
another reason that will require evidentiary support for the 
condition, then the defendant should have to state this 
position prior to sentencing to enable the State to obtain the 
necessary evidence. 
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 Subparagraph (c)(4)(A) is amended, consistent with the Court’s 
direction in Lumumba, to require advance written objection to any 
recommendations for probation conditions set forth in the 
presentence investigation report. As reflected in the existing rule, 
the amendment is intended to provide advance notice of any such 
objections to enable the parties to secure and present any evidence 
that would serve to provide record basis either for inclusion of the 
recommended conditions in the sentence given, or rejection of 
them by the court.  
 
 Subparagraph (c)(4)(A) is also amended to require that written 
objections to PSI content be submitted to the court at least 7 days 
prior to sentencing (unless good cause is shown for later 
objection), rather than the 5 days prescribed by the existing rule. 
This amendment is intended to render the rule consistent with the 
“day is a day” method of calculation of time periods of V.R.Cr.P. 
45. 
 
 Finally, the subparagraph is amended to include an express 
requirement that copies of any written objections be provided to 
the opposing party. Timely notice of any objections enables the 
party opponent to secure and present any evidence necessary to 
support inclusion or rejection of any factual assertion or 
recommended probation condition set forth in the PSI. 
 
 Part of former (c)(4)(A) has been made into new subparagraph 
(B). 
 
 New subparagraph (c)(4)(C) requires that before pronouncing 
sentence and concluding the sentencing hearing, the sentencing 
court must provide opportunity for comment and objection to what 
are in effect any “unnoticed” conditions of probation.  This 
includes conditions not included in a signed plea agreement 
acknowledged by the defendant or the subject of request or 
argument by the parties, that the court, in its discretion, 
nonetheless determines to be warranted on the sentencing record. 
This amendment is intended to expressly provide a defendant with 
an opportunity to articulate objection to conditions of probation 
that may not have reasonably featured at all in the course of the 
sentencing record, and thus to preserve claims of error as to 
purportedly unnoticed or “surprise” conditions, without the 
necessity of filing a motion for correction of sentence under 
V.R.Cr.P. 35. 
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Existing subparagraph (B) is relettered as subparagraph (D). 

 
2. That this rule, as amended, is prescribed and promulgated to become effective July 6, 2020. 

The Reporter’s Notes are advisory. 
 

3. That the Chief Justice is authorized to report these amendments to the General Assembly in 
accordance with the provisions of 12 V.S.A. § 1, as amended. 
 
 Dated in Chambers at Montpelier, Vermont this 4th day of May, 2020. 
 
 

_______________________________________ 
Paul L. Reiber, Chief Justice 

 
_______________________________________ 
Beth Robinson, Associate Justice 

 
_______________________________________ 
Harold E. Eaton, Jr., Associate Justice 
 
_______________________________________ 
Karen R. Carroll, Associate Justice 
 
_______________________________________ 
William D. Cohen, Associate Justice 
 

dlaferriere
Signed by Court


