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PROPOSED 

 

STATE OF VERMONT 

VERMONT SUPREME COURT 

___________ TERM, 2017 

 

Order Promulgating Amendments to the Vermont Rules for Environmental Court 

Proceeding 

 

 Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby 

ordered: 

 1. That Rule 4 of the Vermont Rules for Environmental Court Proceedings is amended to 

read as follows (new matter underlined; deleted matter struck through):  

RULE 4. REVIEW OF ENVIRONMENTAL ENFORCEMENT ORDERS 

* * * * * * 

 (b) Assurances of Discontinuance. An assurance of discontinuance filed pursuant to 10 

V.S.A. § 8007(c) shall be deemed a pleading by agreement pursuant to Rule 8(g) of the Vermont 

Rules of Civil Procedure. Assurances shall be simultaneously filed with the court and the 

Attorney General. The court may sign the assurance with or without a hearing. If the assurance is 

signed by the court, the assurance shall become a judicial order and the court shall notify the 

Secretary, the respondent and the Attorney General. Notwithstanding Rule 60 of the Vermont 

Rules of Civil Procedure, within ten 14 days of the date that an assurance is signed by the court, 

the Attorney General may move the court to vacate the order on the grounds that the assurance is 

insufficient to carry out the purposes of 10 V.S.A., Chapter 201. After hearing, upon finding that 

the assurance is insufficient to carry out the purposes of Chapter 201, the court shall vacate the 

order. 

(c) Emergency Orders. 

 (1) Procedure for Issuance. Upon presentation of an emergency administrative order to 

the court pursuant to 10 V.S.A. § 8009(b), if the court finds that the Secretary has made a 

sufficient showing that (A) a violation presents an immediate threat of substantial harm to the 

environment or an immediate threat to the public health; or (B) an activity will or is likely to 

result in a violation which presents an immediate threat of substantial harm to the environment or 

an immediate threat to the public health; or (C) an activity requiring a permit has been 

commenced and is continuing without a permit, an emergency judicial order may be issued 

pursuant to 10 V.S.A. §§ 8008 and 8009. Rule 65(a) of the Vermont Rules of Civil Procedure 

shall provide the procedure governing issuance of these orders, except that: (i) an affidavit but no 

complaint is required; (ii) the affidavit must establish and the court must find that all reasonable 

efforts have been made to notify the respondent of the presentation of the order to the court, and, 

if so, the court may allow the presentation to be made ex parte; (iii) any order, including an order 

issued ex parte, may, if the court so orders, continue in effect until further order of the court; and 

(iv) the order need only state the grounds upon which it has been granted, that the respondent has 

the right to a prompt hearing on the merits of the order, that the hearing must be requested by 
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motion filed within five business days of receipt of the order, that the order will remain in effect 

until further order of the court or a date provided, and the address or addresses where the motion 

must be filed. At any hearing on an application for an emergency order, the court may permit 

either party to present evidence. Any evidence so received that would be admissible upon the 

hearing on the merits becomes part of the record and need not be repeated upon the hearing on 

the merits. 

 (2) Effect; Service. An emergency judicial order shall become effective on actual notice 

to the respondent.  The Secretary shall cause the order to be served upon the respondent. 

 (3) Hearings on Modification or Dissolution; Stay. If a motion requesting a hearing on 

the merits of the order is filed with the court and the Secretary by the respondent within five 

business days of the receipt of the order, the court shall schedule a prompt hearing, which shall 

take precedence over all other hearings and shall be held within five business days of filing of 

the motion. The court may affirm, modify or dissolve the order. The filing of a motion does not 

operate as a stay of the order, but the court may, upon motion, stay or modify the order upon 

such terms and conditions as it deems appropriate. Subdivision (d) of this rule shall govern the 

hearing and any resulting appeal, except that paragraph (2) of that subdivision is inapplicable and 

a pretrial conference will be held only in the discretion of the court. The court’s ruling on a 

motion filed under this paragraph shall be deemed a final judgment. 

 (d) Procedure for Review of Administrative Orders. 

* * * * * * 

 

 (2) Notice of Request; Stay. Review of an order of the Secretary shall be taken by filing a 

notice of the request with the clerk of the Environmental Court and with the Secretary within 

fifteen 14 days of receipt of the order or decision. The notice operates as a stay of an order 

issued, and payment of any penalty imposed, under 10 V.S.A. § 8008 pending the hearing. The 

court also may hear and determine a motion for an emergency order under subdivision (c) of this 

rule with regard to the alleged violation that is the subject of the proceeding under this 

subdivision. 

* * * * * * 

 (4) Scheduling; Discovery; Pretrial Proceedings. 

* * * * * * 

(B)(i) Within 7 days of the filing of a notice of request for hearing, the Secretary shall 

file a pretrial memorandum which shall include a list of witnesses and a summary of any 

evidence which the Secretary plans to present in support of the administrative order. 

 (ii) Within 10 14 days of the filing of the Secretary’s memorandum, the 

respondent shall file a pretrial memorandum which shall state respondent’s agreement or 

disagreement with each element of the “statement of facts” in the administrative order; 

shall include a list of witnesses and a summary of any evidence which respondent plans 

to present to contest such facts; shall state with particularity whether respondent accepts 

or contests each element of the “order” section of the administrative order; if a penalty 
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was imposed by the order, shall include a summary of any evidence respondent plans to 

present regarding mitigating or other factors affecting the penalty calculation; and shall 

include a preliminary statement of the legal and jurisdictional issues which respondent 

plans to raise in the proceeding. 

* * * * * * 

 (6) Appeal to Supreme Court; Stay Pending Appeal. 

(A) A final judgment under this rule shall be appealable as of right to the Supreme 

Court pursuant to 10 V.S.A. § 8013(c). The notice of appeal shall be filed within ten 14 days 

of the date of receipt of the judgment appealed from in accordance with Vermont Rule for 

Electronic Filing 5(f). 

* * * * * * 

 (e) Procedure for Review of Final Municipal Solid Waste Orders. 

* * * * * * 

 (2) Notice of Request; Stay. Review of a municipal solid waste order shall be taken by 

filing a notice of the request with the clerk of the Environmental Court and with the municipal 

clerk within ten 14 days of receipt of the final order. The notice operates as a stay of any order 

issued, and payment of any penalty imposed, pending the hearing. 

* * * * * * 

Reporter’s Note – 2017 Amendment 

 

 Rule 4 is amended to change its 10- and 15-day time periods to 14 

days, consistent with the simultaneous “day is a day” amendments to 

V.R.C.P. 6, which adopts the day-is-a-day counting system from the 

Federal Rules.  See Reporter’s Notes to simultaneous amendments of 

V.R.C.P. 6. The 5-day periods of Rule 4(c)(1) and (3) are designated 

“business” days, to conform to 10 V.S.A. § 8009(d) as amended by Act 

___ of 2017. 

 

 2. That Rule 5 of the Vermont Rules for Environmental Court Proceedings is amended to 

read as follows (new matter underlined; deleted matter struck through): 

 

RULE 5.  APPEALS 

 

* * * * * * 

 (b) Notice of Appeal. 

 

* * * * * * 

 

(3) Contents of Notice of Appeal. The notice of appeal must specify the party or parties 
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taking the appeal and the statutory provisions under which each party claims party status; must 

designate the act, order, or decision appealed from; must name the court to which the appeal is 

taken; and must be signed by the appellant or the appellant’s attorney. In addition, the notice of 

appeal must (A) advise all interested persons that they must enter an appearance in writing with 

the court within 20 21 days of receiving the notice, or in such other time as may be provided in 

subdivision (c) of this rule, if they wish to participate in the appeal and (B) give the address or 

location and a description of the property or development with which the appeal is concerned 

and the name of the applicant for any permit involved in the appeal. An appeal will not be 

dismissed for informality of form or title of the notice of appeal, or for failure to name a party 

whose intent to appeal is otherwise clear from the notice. 

 (4) Service. 

 

(A) Appeal from an Appropriate Municipal Panel. Upon the filing of a notice of 

appeal from an act or decision of an appropriate municipal panel, the appellant shall at the 

same time mail a copy of the notice of appeal to the clerk or other appropriate officer of the 

panel. Upon receipt of the copy of the notice of appeal, the clerk or other officer shall, within 

five working 7 days, provide to the appellant a list of interested persons, with instructions to 

serve a copy of the notice upon each of them by certified mail. A copy of the notice shall 

thereupon be served by the appellant by certified mail upon each interested person. 

 

(B) Appeal from the Secretary of the Agency of Natural Resources, a District 

Commission, or a District Coordinator. Upon the filing of a notice of appeal from an act or 

decision of the secretary of the agency of natural resources, a district commission, or a 

district coordinator, the appellant shall serve a copy of the notice of appeal in accordance 

with Rule 5 of the Vermont Rules of Civil Procedure upon the secretary, district commission, 

or district coordinator as appropriate and upon any party by right as defined in 10 V.S.A.  

§ 8502(5), the Natural Resources Board, and every other person to whom notice of the filing 

of an appeal is required to be given by 10 V.S.A. § 8504(c) or (e), as appropriate. In addition, 

if the appeal is from an act or decision of the secretary or a district commission, the appellant 

shall publish a copy of the notice of appeal not more than 10 14 days after serving the notice 

as required under this subparagraph, at the appellant’s expense, in a newspaper of general 

circulation in the area of the project which is the subject of the act or decision appealed from. 

  

* * * * * * 

 (c) Appearance. An appellant enters an appearance by filing a notice of appeal as provided 

in subdivision (b) of this rule. Any other person may enter an appearance within 20 21 days after 

the date on which notice of filing of the last notice of appeal to be filed was served, or, if 

necessary, published pursuant to subparagraph (b)(4)(B) of this rule, by filing a written notice of 

appearance with the clerk and by serving the notice of appearance in accordance with Rule 5 of 

the Vermont Rules of Civil Procedure and the Vermont Rules for Electronic Filing; provided that 

any person enumerated in 10 V.S.A. § 8504(n)(l)-(3) may file and serve an appearance in a 

timely fashion. Any other person who has not previously entered an appearance as provided in 

this paragraph may enter an appearance by filing a timely motion to intervene. Attorneys shall 

comply with Civil Rule 79.1(i). 
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 (d) Claims and Challenges of Party Status 

  

 (1) Appeals of Interlocutory District Commission Party Status Decisions. Any party in a 

proceeding before a district commission, or any person denied party status in such a proceeding, 

may move in the Environmental Court for an appeal of an interlocutory decision of the district 

commission granting or denying party status pursuant to 10 V.S.A. § 6085(c). The motion, 

together with a notice of appeal, must be filed and served as provided in subdivision (b) of this 

rule within ten 14 days after the decision of the district commission appealed from, except that 

the motion and notice need not be served by publication. The court may grant the motion and 

hear the appeal if it determines that review will materially advance the application process before 

the district commission. The court shall expedite hearing and determination of the motion and 

appeal. The provisions of Rule 2 apply to appeals under this paragraph only as ordered by the 

court. 

* * * * * * 

 (e) Stay. Unless the act or decision appealed from is automatically stayed pursuant to 10 

V.S.A. § 8504(f)(1) by the filing of the appeal or a stay has been granted by the district 

commission pursuant to 10 V.S.A. § 6086(f), the court, after the notice of appeal has been filed 

may, on its own motion, or on motion of a party, stay the act or decision and make such other 

orders as are necessary to preserve the rights of the parties upon such terms and conditions as are 

just. When the appeal is from the issuance of a permit pursuant to 24 V.S.A. § 4449, unless the 

decision appealed from is automatically stayed pursuant to 10 V.S.A. § 8504(f)(1)(B), the permit 

shall not take effect until the earlier of 15 14 days from the date of filing of the notice of appeal 

or the date of a ruling by the court under this subdivision on whether to issue a stay. 

  

 (f) Statement of Questions. Within 20 21 days after the filing of the notice of appeal, the 

appellant shall file with the clerk of the Environmental Court a statement of the questions that the 

appellant desires to have determined. The statement shall be served in accordance with Rule 5 of 

the Vermont Rules of Civil Procedure and the Vermont Rules for Electronic Filing. No response 

to the statement of questions shall be filed. The appellant may not raise any question on the 

appeal not presented in the statement as filed, unless otherwise ordered by the court in a pretrial 

order entered pursuant to subdivision (d) of Rule 2. The statement is subject to a motion to 

clarify or dismiss some or all of the questions. 

* * * * * * 

 (h) Appeals to the Environmental Court on the Record. 

 

 (1) From an Appropriate Municipal Panel. 

 

(A) An appeal from an appropriate municipal panel from which appeals may be on 

the record pursuant to 24 V.S.A. §§ 4471 and 4472 shall be governed by the Vermont Rules 

of Appellate Procedure and the Vermont Rules for Electronic Filing so far as applicable and 

except as modified by this rule. The record on appeal shall consist of the original papers filed 

with the municipal panel; any writings or exhibits considered by the panel in reaching the 

decision appealed from; and a written transcript of the proceedings, whether recorded 

electronically or stenographically, certified by the presiding officer of the municipal panel as 
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the full, true and correct record of the proceedings. Within  30 days after the filing of the 

notice of appeal, the clerk or other appropriate officer of the municipal panel shall transmit 

the papers and exhibits filed to the clerk of the Environmental Court in the manner provided 

in Rule 11(b) of the Rules of Appellate Procedure. 

 

(B) Within ten 14 days after filing the notice of appeal, appellant shall send to the 

municipal panel an order for a transcript of all proceedings, unless all parties involved in the 

appeal stipulate to a transcript of less than all proceedings. A copy of the order shall be 

served on the clerk of the Environmental Court and all persons upon whom copies of the 

notice of appeal have been served pursuant to subdivision (b) of this rule. It shall thereupon 

be the responsibility of the municipal panel to cause a transcript to be made by a Court-

approved transcription service pursuant to V.R.A.P. 10(b)(1) and (2). Appellant shall pay to 

the municipal panel at the time of ordering the deposit amount required under V.R.A.P. 

10(b)(7). Before the transcription begins, the municipal panel shall pay the transcription 

service a deposit pursuant to that provision. 

 

* * * * * * 

 (2) From the Commissioner of Forests, Parks, and Recreation. An appeal from a decision 

of the commissioner of forests, parks, and recreation under 10 V.S.A. § 2625(f) shall be on the 

record of the proceedings before the commissioner. Within 30 days after the filing of the notice 

of appeal, the commissioner shall transmit the papers and exhibits filed to the clerk of the 

Environmental Court in the manner provided in Rule 11(b) of the Rules of Appellate Procedure. 

If those proceedings have been electronically recorded, the provisions of paragraph (1) of this 

subdivision concerning electronic recording apply. 

* * * * * * 

Reporter’s Note – 2017 Amendment 

 

 Rule 5 is amended to change its 5-, 10-, 15-. and 20-day time periods 

to 7, 14, and 21 days consistent with the simultaneous “day is a day” 

amendments to V.R.C.P. 6, which adopts the day-is-a-day counting system 

from the Federal Rules.  See Reporter’s Notes to simultaneous amendments 

of V.R.C.P. 6. 

  

3.  That these Rules, as amended, are prescribed and promulgated to become effective  

____________, 2017.  The Reporter’s Notes are advisory. 

 

4.  That the Chief Justice is authorized to report these amendments to the General  

Assembly in accordance with the provisions of 12 V.S.A. § 1, as amended. 

 

 Dated in Chambers at Montpelier, Vermont this ______ day of _____________, 2017. 

 

 

 _______________________________ 

 Paul L. Reiber, Chief Justice 
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 ________________________________ 

 Marilyn S. Skoglund, Associate Justice 

 

 ________________________________ 

 Beth Robinson, Associate Justice 

 

 ________________________________ 

 Harold E. Eaton, Jr., Associate Justice 

 

 ________________________________ 

 Karen R. Carroll, Associate Justice 


