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PROPOSED 

 

STATE OF VERMONT 

VERMONT SUPREME COURT 

__________________TERM, 2019 

 

Order Promulgating Amendments to Rule 40(e)(4) of the Vermont Rules of Civil Procedure, 

Rule 27.1(b)(4) of the Vermont Rules of Appellate Procedure, Rule 50(d)(4) of the Vermont 

Rules of Criminal Procedure, and Rule 40(d)(4) of the Vermont Rules of Probate Procedure 

 

 Pursuant to the Vermont Constitution, Chapter II, § 37, and 12 V.S.A. § 1, it is hereby ordered: 

 

 1. That Rule 40(e)(4) of the Vermont Rules of Civil Procedure be amended to read as follows 

(deleted matter struck through; new matter underlined): 

 

 (e) Disqualification. 

 

 (4) A judge who has been determined to be disqualified by the terms of Canon 3E Rule 2.11 

of the Code of Judicial Conduct for any reason other than personal bias or prejudice concerning a 

party may disclose on the record the basis of the judge's disqualification and may advise the 

parties and their lawyers that they may consider, out of the presence of the judge, whether to 

waive disqualification. If, following disclosure, the parties and lawyers, without participation by 

the judge, all agree that the judge should not be disqualified, and the judge is then willing to 

participate, the judge may participate in the proceeding. If the parties and lawyers do not agree to 

waive the disqualification, the judge shall immediately withdraw from the proceeding or, if a 

motion for disqualification has been filed, immediately grant or refer the motion. 

 

Reporters Notes—2019 Amendment 

 

 Rule 40(e)(4) is amended to update the cross reference to the Code 

of Judicial Conduct 2019, which became effective October 7, 2019. 

 

 2. That Rule 27.1(b)(4) of the Vermont Rules of Appellate Procedure be amended to read as 

follows (deleted matter struck through; new matter underlined): 

 

 (b) Motion for Disqualification. 

 

 (4) A justice disqualified under Canon 3E Rule 2.11 of the Code of Judicial Conduct for any 

reason other than personal bias or prejudice concerning a party may disclose on the record the 

basis of the justice's disqualification and may advise the parties and their lawyers that they may 

consider, out of the presence of the justice, whether to waive disqualification. If, after disclosure, 

the parties and lawyers, without participation by the justice, all agree that the justice should not be 

disqualified, and the justice is then willing to participate, the justice may participate in the 

proceeding. 
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Reporters Notes—2019 Amendment 

 

 Rule 27.1(b)(4) is amended to update the cross reference to the Code 

of Judicial Conduct 2019, which became effective October 7, 2019. 

 

 3. That Rule 50(d)(4) of the Vermont Rules of Criminal Procedure be amended to read as 

follows (deleted matter struck through; new matter underlined): 

 

 (d) Disqualification. 

 

 (4) A judge who has been determined to be disqualified by the terms of Canon 3E Rule 2.11 

of the Code of Judicial Conduct for any reason other than personal bias or prejudice concerning a 

party may disclose on the record the basis of the judge's disqualification and may advise the 

parties and their lawyers that they may consider, out of the presence of the judge, whether to 

waive disqualification. If, following disclosure, the parties and lawyers, without participation by 

the judge, all agree that the judge should not be disqualified, and the judge is then willing to 

participate, the judge may participate in the proceeding. If the parties and lawyers do not agree to 

waive the disqualification, the judge shall immediately withdraw from the proceeding or, if a 

motion for disqualification has been filed, immediately grant or refer the motion. 

 

Reporters Notes—2019 Amendment 

 

 Rule 50(d)(4) is amended to update the cross reference to the Code 

of Judicial Conduct 2019, which became effective October 7, 2019. 

 

 4. That Rule 40(d)(4) of the Vermont Rules of Probate Procedure be amended to read as 

follows (deleted matter struck through; new matter underlined): 

 

 (d) Disqualification. 

 

 (4) A judge who has been determined to be disqualified by the terms of Canon 3E Rule 2.11 

of the Code of Judicial Conduct for any reason other than personal bias or prejudice concerning a 

party may disclose on the record the basis of the judge's disqualification and may advise the 

parties and their lawyers that they may consider, out of the presence of the judge, whether to 

waive disqualification. If, following disclosure, the parties and lawyers, without participation by 

the judge, all agree that the judge should not be disqualified, and the judge is then willing to 

participate, the judge may participate in the proceeding. If the parties and lawyers do not agree to 

waive the disqualification, the judge shall immediately withdraw from the proceeding or, if a 

motion for disqualification has been filed, immediately grant or refer the motion. 

 

Reporters Notes—2019 Amendment 

 

 Rule 40(d)(4) is amended to update the cross reference to the Code 

of Judicial Conduct 2019, which became effective October 7, 2019. 
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 5. That these rules, as amended are prescribed and promulgated to become effective 

___________________. The Reporter’s Notes are advisory. 

 

 6. That the Chief Justice is authorized to report these amendments to the General Assembly in 

accordance with the provisions of 12 V.S.A. § 1, as amended. 

 

 Dated in Chambers at Montpelier, Vermont this ____ day of ____________, 2019. 

 

  ________________________________ 

 Paul L. Reiber, Chief Justice 

 

 ________________________________ 

 Beth Robinson, Associate Justice 

 

 ________________________________ 

 Harold E. Eaton, Jr., Associate Justice 

 

 ________________________________ 

 Karen R. Carroll, Associate Justice 

 

 ________________________________ 

 Vacant, Associate Justice 


